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fgun fookg vf/kfu;e]1955 fookg & ,d BLdkj dh i1fo=rk
g&sicd faw] arrerreh
1iDdFku&
ekuuh; Usk;kf/kifr Jheku nhid fedk egkn; u fn- 21052001 fEyk

vifkoDrk 1% tcyij e fgln fookg vi/ifue; d vrxr fookg foPNn fo'%; 1j H&';
e viH0;Dr fopkj] midh iLrrh ,0 IA&Nrkfpr HKK' <ol & 9¥mE § W
Jkrkvk dk e=eX/k hekfgrt dj fn;k FkA gj ,d Jkrk oDrk d BkFk Bej B gk x;k Fik

AbIh ik 1 ifjr gidj ;g [k fy[k & jok gA

MKk 7 fgun fookg vikfu;e bl i1dkj g&
/kjk 7 fgun fookg d fy, dedkM&

i1k fgUn fookg mid Ikdkjk e B fdlh Hh -f<xr jifr;k vkj dediM d
vullkj vu'Bifir fd;k €tk TdxkA

i2n gk fd L 0h ghfr;k vkj dediM d vrxr Bir inh hvFkr viiu d
Bef{k oj vkj o/k Hjk 1;0r Kkr in pykuk: vkrh gk ogk fookg 1.k
vkj vkc)dj rc gkrk g tc lkrok in py fy;k thrk gA

firinh&
mijkor wkokku Lo;eo Li"V g A Mgk crkrt g fd Hrinh di U;ure Ha

AITIHAT Tl 8| 34 WIHRI & d91d wieTd fadE &1 Ygaq 8 a9 HieTd
0;00k) T fookg dk BEilu fd;k &€ Bdrk g A fginvk d chp &k tfr&mitkir;k g
o viul viuh -f<xr K)fr 1 fookg BEilu dj Bdr g o , Ik fookg o/k ekuk X;k
g Ayfdu Mgk 7 12t e ;g ckr Li'v Ik T vib g fd -f< d vrxr ;fn Lkirinh
vkrt gk rk Bkrok in oj&o/k Hjk 1.k dj yu 1j oh fookg i.k gk dj oj&ok
ifr&iRuh dh fLRfr sk, B BEcU/kk dh 1fr'Bk ikir djr gA vkj rc ge o/k dk 1Run
,0 0 dk ifr dg dj MEcki/kr djr gA bl idkj o 0j&o/k] ifr&iRun cur gA tc
Birinh 1.k gk €t g rk ok fE€l dyxk= dh g mldk xk= tfjofrr gkdj ifr d
xk= vk} vkipkiyd -Ik B /j.k djrt gA pfd xk= Hkfrd oLr ugh g vri fookg




geEd 3fd Wil b1 WA Ul &1 M AF forar S 21 A Wi H eegrg s
vl 227 | FET HET AT & JeIl

WA, 939d AR farETwd U3 | |

fofkd nf'v 1] bl idkj Hrinh dk viXu dk Bk j[kdj 1.k djuk fookg dh
1.krk gkrh g A ;g ckr fkgk 7 vil;Dr djrh gA

viffu;e dn Mgk 7 d vullkj fgin fookg d fy, tk dediM g og xa I=
% AR fdarg M # ydia ft &1 sy (2) &gl uig 9R << & g (1)
qIORIETT (2) Ao 8 (3) 3 wsferon (4) redRIEv (5) A<inh 464 /kokin n'ku
;g tke[; 1 fof/k gkr g A
viXu k&

Hirinh viiu dk Bl jLkdj djuk gkrh gA ipegktkr Hfe] ty] viXu] ok;
vk vidk'k ; gekj thou d vx g A Ir rylhinkl th dgr gA fNrf] ty ikod]
xxu leljk@ ipjfpr ;g vie ‘khjk €k Bkr in oj&ok pyr g o vfiu dk
YT (WY) BB Tl 2 | Hod-Tl BN b 9 AfeR H 8 SR BT 42 uf¥aq &l
vkj gkxk o vkidk eg 1o dh vkjA rc vki gk inf{k.k 1kjEk djr g og ck; gkFk

A Tl BRI Ik e A g2 ww ud Qjk ikjetk djxA ol gh ;g f@;k gkrh gA
fookg gke dk e[; mnn"; ;g g fd bl o/k dk i1frxg Lo:Ik Lohdkjk €k jok g
ml Hk;kRo 1klr gk vij xafiu 1) gk blfy, fookg gke fd;k tkrk gA fookg gke
d le; LFfMyknh dR; fd;k tkrk g €k Frinh dh 1o r;kjh gA bld vulkj gk
viXu LRkfir di g mid ik lekuk tgk Hxoku dh efr g mid 1kl% Thy&cVVk gk
S T BT 3R HSOMR AMdel BI &R 81 IH UR Foll 8311 Herel e fhar
tho ,d vfXugke iILFkiMy% d mRrj dh vkj AN njh 1j 10 di if*pe rd %er g,
lir 1t leVBn&eVBh Hj dh <jh pkoy d j[k tkr gA ckypky e ge pkoy ge y
yidu gkuk v{kr iv{;% pkfig;A feldk {kr u gvk giA , Bk djd vfXugke ikjEHk
gkrk gA oj &ofk ogk @e'k ck, nk, cBr gA



oj vfiu dh vkj eg 10 di vij djd cBxk o/k if*pe 1 vkdj mRrj ckt |
vkr g, oj d nk, gkFk dh vkj cBxhA

viu gke e &k 1kFkuk dh tkrh g midk Bkj Bkt ; g fd g viXu re gelj

dk j{k.k djuk LokLFk j[kuk Hjij wUukin dh mRifRr gk] , Ih kFkuk dh €k

gA bI idkj viXu dh LFkiuk djd vc ookfgd f@;kdyki ijLed 1.k djuk gkrh gA
AT BT IIIR—IT~adT HET TIT & |

Hir inh wkjtk gkr le; o) &o/k ,d nlj d Dk vix 1IN pyr g viiu
Inf{k.lk djr g, pyuk gkrk gA pkoy dh 1R;d <jh 1j o/k u viuk nk;k 1j jkuk
g mih idkj o u Hh Bk gh djuk gA , Ik djr djr Dkrk <fj;k 13 1j j[kd
Hirinh 1.k djuk gA
fguni fookg & vk'k; ,0 mnn*;&

fgUn fookg WiLFkk dk ,d BLdkj gA eu"; xHk e tc okl djrk g rc 1 eR;
rd d tk fkyg ILdkj g mle 1 ;g Hb ,d DILdkj g 1dfr u tho ek= dk okLr¥k
nh g yfdu ml e;kinr dju gr ge ILdkjr fd;k tkrk g rkfd ge Hkx 1 1;e
dh vkj vxlj giA vrt ;g BLdkj Hékx foykl dk BLdkj u gkdj /fed Lo: Ik
gee fhar 8 | fordd 89 ATATgNG 81| fare ygeard o 9H=sT &1 FIfHd oed
gr io&or&jtloyk volFk d el/;e 1 fujfer fd;k x;k g ru .k
CRR—Ug—as) 9 ¥ g0 A I 8g I8 WHR & | ¥ I8 &1 IS H4l
i ugh ekuk x;k g A fookg 10 eu"; viu 0;fDrRo dh fprk djrk g yfdu fookg
geard Hal Al H U, ORIRSE & UBRIGR | AT 9 Je B Mgy If=d 8l
thrk gA bIify, jFQIYM dk dguk g fd fginvk dh fookg 1Fk B [kn gA ble LokFk
de lkoHkeokn vikd gA QMfjd fiudV dk dguk g ;g c/ku VWu d fy, ugh gkrk
fgnvk e fookg foPNn wkdk'k dleor& wviokn&gA iblffy, /Mjk 23 d vrxr
U;k;ky sk dk ey feyki gr u doy foLrkfjr vikdkj fn, gA vfir dRr0; Hh
vijkiir fd;k gA BokPp Usk;ky; dk ,d fu.k; ,o ml ij ,d y[k bl if=dk e




QA%

q«udl & 91d Ielid—

fgin fookg ILdkj e ojifk d firk viu i= d fy, "nofi«;k =A.kikdj.k gr
Hr /e AtRRiknu fIf) Fji* vAkr ekuo ij nork rfkk fir _ .k d fQvku d fy,
IdYi djr g blh idkj du;kidk d firk du;k d fy; ;g IdYi djr g fd ejh
di;k ifr d NFk ke 1ERIknu x& ifjxg ,0 fke d vipj.k d fy, vikdkj ikir
gl 39 33e¥ ¥ a9’ IR &R & & |

T & HId Helldh Hol ®U A H&pd J 7 3= Ap ilrr fd;k € jok g

T SHdT fa=dl a7ef f&am 11 &7 = |
1% bi ,dinh ko Bk ekeuork ko i=kflonkog dgLr Ir €jn” V;iAA
2% At f}inh o Bk ekeuork Ho i=klonkog dgLr Ir €jn” V;iA
13k gk;Likk; f=int Ho Nk ekeuork Ho i=klonkog dgLr 1Ir
tjn” V;iAA
4y ek sk HOsk; priinh Ho Bk ekeuork Ho i=kflonkog dgLr Ir
tjn” V;ikA
5n 1tiH;Y apinh to Bk ekeuork Ho 1=kflonkog dgLr Ir €jn” V;iAA
i6r - rH;h Vinn Ho Bk ekeuork Hko 1=kflonkog dgLr Ir €jn"V;IAA
v D[k Hrint to Bk ekeuork o i=kflonkog dgLr Ir €jn” V;iAA
inku@ekulkj vFK bl 1dkj g&

i g o/ reu ej MFk 1Fke In jIk rc ejk vk rEgkjk B[; LBk gk
X;k blfy, re vc viuinkrk gkukl ej vudy 0;o0kj djuk ,0 ge
1=kfn 1kflr gkA Ufir .k 1 efDr gk Bdb



2% = 9 THT AR AR TR UL Y@ g9 g9 go-—efdd B gig e H
Bok;d gk o 1=kfin dh ikflr gA
13 re ej M riu ix pyh re e> /ku of) e Igk;d gkA
in - re ej Dk pkFkk ix jk bRfy, B[k of) e Bgk;d giA
50 re e} Lk 1kp dne pyh gk Brfr foHu&vu'kflry dk of) dju
okyh gkA
6t reu ej Dk NBk dne j[k vri IHd __rvk e ikir gu oky
I [k&Hkx&vkun iklr gkr jgA
ih re ej Ik Bkr in dlirint pyt blfy, ej vkj rtgkj chp fe=or
Hko Hifr dk ckfllx ugh joxki n< gkA
bl idkj iFke in vlu gr] nljk in cy gr riljk /kuof) gr pkFk
@ qfg =g Ui@dl U degieg 2 Bl W AW ®q gd@l & oy ud aidar o
fe=or Iw= @7 aem) & fou 21 (@Qmen s|fey & ARy gt iR T et
d j XhHA

vr e 1Run dgrh g fd “thoiRuh 1€k fon;" vRkr ejk 1fr “krk; gk
T Iegfg Bg Hadl Sa 8 Ul ST H Rl & | & 2 A9uel U a”
dk ifr ,o o/k dk iRuh d -1k e BKk nh xb gA

,d Idyudrk dk dfu Hrint dk BkjB{ki e bl idkj gA ell;A
gl 9l 991 Tb gEYdd I8N, I BT YT BRI, e 4§ GRYUl V&l AR SR
regkjk dkh fcNkg u gkA ;gk jgdj Hlotkke thou;kiu djk vFkr “kr wvkj Bef)
dk wkir gkviA b1 %j e viu 15k cPpk d Lk Qyk Qyk vij %j d dke dkt db
vkj rEgkgk /;ku joA bl adkj 1Rubh dk B Hjky vkuk dkjkxg e vkuk ugh gAY

Iirinh e & mnxkj mPpkfjr gkr g mED Li"V gkrk g fd vc VviRek
ik.k ,d g "kjnj nk gA nkuk d eu e ,d nlj d ifr exydkeuk gkA ukjh ifrork



3R Y U Ueilgd 81| Udd fGAdl, Agdr Sl bl U fsiias Wi UR 37qey
gh X0 gkxKA

JIIa H F<UET &1 w9 AhTel & wesrar d - L dYiukked gA

IN—qE] AEIUG] YT Yol H 3MThR MDY Bl AR WD =T Hd & [ 2 ¢gd

ufki= €l vki fLFkj g ol gh ge ifjokj e Ink d fy, fLFkj gkA g Brhekrk vz /rh
AP B HIfT g W AF—gaT R INR ¥ Th gEN | M kA gekjk vkilh
HIART ATHTY, Tedl, TRel §ATvE 3R 39 | udal @ i /e 7 |

lirinh d 10 oj&o/k d gkFk ,d BkFk clk fn, tkr g vkj mud olL=k
dk Hh feykdj xkB yxk ni tkrh gA bldk xfFc/ku dgr gA bldk vitkik; ;g g
fd oj&o/k nkuk *kjhj 1 ,d gk x, rFk ,d nlj d fy, Ink d Kb Hh cu x,
g A ;g ikiFkr fd;k tkrk g fd oj&o/k dk BEcU/k bn vkj bnk.ki folikod vkj Lokgk]
lke rFik jkig.k] uy rFk ne;rf] oJo.k vkj Hnk oflk'B rFkk v:z/rh ,0 y{et

IRIIY oY Sl & w9 § fafdredr uid | deur 999 9ROl & <9 $u
thr gA

lekiu&

bl 1f=dk e fookg foPNn dh fM@h nu d 10 ey feyki gr U;k;ky;
Hjk 1;Ru dju d fo'k; e y[k fy[lk g og doy foflk d iko/iku B BEcflfkr g
yfdu , 1 ey feyki dk D;k egho g midh KBtkfe Be>u gr ; y[k T;knk iHkoh
Joxk fel 1 Kkr gxk fd ,d L=t viuk BoLo R;kx djd ;gk rd fookg 10 dk uke
rd R;kx dj ek;d 1 ifr d % wvkrh g o 1.k Bei.k d Bk 1Run d -k e thou
ferkuk pkgrt g o blfy, Hirint d el/;e 1 iRut 1 ifr u vi{lk, dh g mlg
viXu nork dk Tk j[kdj og futkkuk Ha pkgrh g rc bu Ic ckrk dk fpru ge Hn
djuk g fd fookg foPNn dh tM&h ikfjr dju d 10 Hjld i1;Ru gk fd fookg
foPNn u gk 1koA Hlrinh dk vFk Hkouk o mnn®; ;fn le> e vk tko rk ge ;g
fuf*'pr zlk I dg ik,x fd ;g fn[kok ugh g viMcj ugh g u Bk[iM g u gh v/k



faearq| I ard O 9 € S Ub R | SUfEd B 5 uRAEd W 9 UK B
thrk g A dkb Hh ke TFK Ekfr gk ;k fjok€ -<h ;k ajiajk joh gk 1f@;k Hlu gk
Idri g y{k ,d gh g fd ifr&iRuh dk BEcU/k doy Hkx foykl dk ;k Brrh mRilu
dju dk gn ugh gA viir lekt /e fulkkuk g o lekt dk 0;fFkr vulkfLkr rFi
mRrjkRry BBLAr dju dk Hh gA L=h o 1:" fookg DHLdkj d ek/;e B B[k B[k
BT Toll U BRI & | AT & oG 8 Jeelgd a1 Hel fHed &= &1 ulshar H
HkoukRed -1k B Hbh ko f1) gk rFk ey feyki gr tc BEcf%r ifr&iRuh viid
pcj e vk, rk mlg Hrinh dk vk'; crk;k € FdA HkoulRed nf'vV 1 Be>k;k
th 1dA

Infikr xUFk &

114 fookg ILAKj&IN)” ax eme for=ma (2) qever Md—Hdhod YHerdr (3) fBs
vk Hjk eYyk ,0 xkM 4k Legal and Constitutional History of India by
Ramajoh (5) The Laws of Manu by G- Bhuler and F. Maxmuller. 6% Jh
inekdj x.k% nkey] 1o y[k vikdkjh e-i- mPp Usk;ky;] teyij d Dk
e=_kA

ak;"k e=h dj.fh nkli] Tk ekrt kUt JiA
fkekudy ek A=l Tx. ;erf} ifroriuredA
dk; e Dykgdkj] xgLFkdke e nklh vu:i] Hktu d le; ekrk vu:zlk

o H AT dqT e HH H HaT el Ud Uedl JHY AR & 98 Sl | 3

ifrork L=h d Ng x.k gA




HINDU MARRIAGE & AGE

V.K. Shrivastava
D.J. Durg

A particular Matrimonial relationship, having statutory status between a
man and a woman is commonly called Marriage, which is the origin of a family. Since
ancient days certain conditions are continuing for marriage and after fulfillment of those
conditions only a marriage tie is given recognition in Society. Before coming into force
of the Hindu Marriage Act 1956 a Hindu marriage could be solemnized in accordance
with the customary rites or under Special Marriage Act 1954,

After coming into force of the Hindu Marriage Act 1956 a Hindu Marriage
may be solemnized in accordance with the provisions contained therein or in accordance
with the provisions of the special Marriage Act. 1954,

Hindu Marriage Act 1956, Section 5 (iii) as amended by Act 2 of 1978 has
laid down that a marriage between any two Hindus may be solemnized if the bridegroom
has completed the age of twenty one years and the bride is of the age of eighteen years at
the time of marriage.

Most important feature of this condition is that the violation of this
condition does not make the marriage void although the violation is punishable under
section 18 of the Act.

Under Special Marriage Act 1954 as per section 4 (c) a marriage between
any two person may be solemnized if at the time of marriage the male has completed the
age of twenty one years and the female has completed the age of Eighteen years. As per
section 24(1)(i) it is clear that if condition specified above is violated then the marriage
shall be null and void.

When under both these enactments, age restrictions are the same, then it is

necessary to avoid the ambiguity that the marriage solemnized under Hindu Marriage Act



in violation to age restriction must be declared null and void.

Under Article 14 and 15 (1) of our Indian Constitution man and woman are
treated at par but under above provisions different age has been fixed for woman and man
for entering into married life on the ground that woman attains maturity earlier than male.

Minimum age for bride and bridegroom has been fixed to save the children
and immature boys and girls but ignoring the fact that still in our society a man of sixty
can marry a girl of teen age.

I am of the view that different scale age for man and woman as prevalent
now should be abolished and minimum age for both be kept alike and some age
difference should be fixed for those who are interested in marrying in their old age so that
woman, who are compelled, oppressed or forced under influence of money, power or

threat to marry old persons.



viuk gh nk'k fookg foPNn vi/kdkj dk fufer ugh djrk [/kjk 23 41% d]

fgun fookg vf/kfu;e]

Ik- w9 geulcn anroniei
vir- faeers- Tkfr
etuul; Uk Hkifr egin; Jietu I-d- gvire wigs 7 sifaRad forer ~IraEhen @ gioerr
ox e fgin footg viktuze 1f ,d 0t gt Ak mle HotPo Uk by, Mt ,d viru
Uik mera @ s & faverk.mfed OqfH db A4 mu fopkt I ifjr gidf It et
THAI 7T TE oied forear & | faErl # Gt w@rddar 8 aeir siaaeer &1 o gaifodf

GYIeIT @) & 98 F] &Y GY~T §% I8 §Id §a17 &) FT 69w Bl iaedaar & |

liknd

fookg Bc/k dk VWu 1 cpku d fy; ekuuh; BolPp Usksky; Hjk
ifjr ,d egRoi.k fu.k; fEIT IHh ookfigd fooknk dk fuiVku oky U;k;ky ;K
P UH AT AN T2 8, SN & dad SEAT @ g T81 2 orfug 34 faara!
dk fujkdj.k djr le; ookfgd Bc/k d Ick e ekuun; Bkekfed vU; nif;Rok
dk fopkj djuk Hh gA

ekuuh; BokPp Usk;ky; Hjk onjkpn Jbrfuokl euxkodj fo-) Hunk]
flifoy vihy - 1473@1999 fu.k; fnukd 20&3&2001 1% vijkk fu.k; tuy
imPpre Usksky;h 465 0 (2001) 4 = 125 # g Ragla ufquifed fear 2 &
fgn fookg wi/k 1955 Mgk 13 1&dh 1] 10 vkj 23 i1k d d vrxr ifr Hjk
viuh 1Ruh o 1=h dk Hj.k 1Kk dju T budkj dju rFk Ic/ik d chp Vkj
vikd vyxko 1jk djd :[kiu fnflkuk fell lkufeyu viltko gk tho( , Ik
djd vihykrh ifr u fookg fo'k;d nkk fd;k g] vkj fookg foPNndk vurk'k ikir
djd d fy;] mDr nk% dk yiHk akir dju dk Hh mBu 1;Ru fd;k gA ,d wi;
n"Vkr 12001% 4 (€. 250 prunkl fo- deyknoh dk Hh Entk blh fo'%; 1j fnsk
tk Idrk gA



ifr dk tkjrk dh n"kk e jouk ,d pky jgu okyk vijk/k gA og ml
U;kf;d Ikkd dj.k db tM@h Wkkjk 10 %1% fgun fookg wi/k- 19554 d ikfjr gk thu
AE A Fegeligd a1 faawe =21 gk thrk € ifr ikuh d dfri; mu dri;k vij
vi/; rkvk dk €k mud fookg I Bcfhkr g] doy fuyftcr djri g A fookg d
4o P ISHTF Are el qdl| VAl <2 H =g g | rUeArRi ufd &
fookg foPNn dh tM@h dk vurk% nu I budkj djd Bgh fu.k; fn;k gA Hfu.k;
dk pj.k 18-02-21% vihykR ifr dh vihy [kp Bfgr ekuun; BokPPk Usk;ky; u
fujLr dh gA

ekuun; BokPPk Us;k;ky; u wviu bl fu.k; e ,d egRoi.k fofk d
tko/ku dh 0;k[;k dh gA rdutdh jhfr 1 U;kf;d kFkddj.k dh tM@h d 1 o'k
vnj nkuk Ik{kk e dkb Bgokl dk tujkjEtk ugh gvk g blh vidkj 1j ifr u Akjk
13 114 fgUn fookg vi/kfu;e d rgr fookg foPNn d fy; vkonu iLrr fd ;A

IR;Fh 1Ruh u fookg foPNn d wvkonu lk= dk ifrokn fd;k mle wi;
gl & AT Ig AT MR forar & srdiamedl ufth = wRo —dIyor & AR BT
tkyu ugh fd;k u Hj.k 1Kk fn;kA bl vkl 1 fookg foPNn dk wvkonu lk=
fujLr fd;k tkoA fookg foPNn dk vurk'k ikir dju d fy; viu Lo; d nk¥%
dk og vk mBku dk 1;Ru dj jgk gA

bl 1R;Fkh 1Ruh d ifrokn 1j fopkj jdu d ckn dukvd mPp U;k;ky;
u,e,e,- Utdj 1436@1988 e fnukd 10&4&1995 dk fu.k; fn;kA 1Ruh ik
mBk; ifrokn dk Lohdkj fd;k ,o0 ifr vihykFk dk fookg foPNn d wvkonu lk=
dk FR=T T | 0 R & fowg oriieell uf 7 faRly Soioia 9 ordla
BokPp Usk;ky; d Befk iLrr di A

bl fu.k; e e[; zlk I Mgk 13 i1d% d fuokpu 1j vkj Akjk 10 rFk

23 (1) & & UMl WX Yb1el el & | ORT 13 faare fa=ee 9 emjk 10 U;kf;d

JIGHEHRY B YIaEE O W & 7 fhd fay gt RT 23 (1) & & TRl W)



fn;k g D;kid fookg

foPNn dk U;kf;d IkFkddj.k ;k niEiR; vikdkjk dh TuFkiuk d vin’k
nr le; fdu ckrk 1j fopkj djuk g ;g nfku dk dRi0; ;k nkEiR; vifkdkjk db
THARRIIUAT & R dd §AY fh il R IR &A1 8 98 ITH & bl
Usk;ky; dk gA Mgk 23 1% d d 1ko/kku fuEu gA

23 11h d- dk;okfg;k e tM@h & ;fn bl vikfu;e d  wv/iu gku okyh fdlh
dk;okgh e] pkg mbe wfrj{lk dh xb gk ;k ugh Usk;ky; dk Bekfu gk €k,
fd&

idt  vurkk vunir dju d viklikjk e T dkb u dkb vikkj fojeku g vkj vEinkj
mu eteyk dk NiMdj] feue mud Fkgk Mgk 5 d [k.M 12k d mi[M id¥]
mi[iM 4[K sk mi[iM ixt e fofufn” "V vklkkj 1 vurkk pkgk x;k g vurk’

d i;kteu T viu gh nk% 5k fus kG rk dk fd B idkj Qk;nk ugh mBk jgk ;k

mBk joh g] vkj

bl i1dkj fgin fookg vi/kfu;e d rgr mijlOr fkjk d rgr ikfjr dn thu okyh
fM@h nu d 1o nko d Ick e Usk;ky; d Bekku dh ckr dgh gA bl Tek/ku

d fy; nk% dk vk yu dn lkkdkjk d uh; r dk igpkuuk vko®;d gA

Mgk 23 fgun fookg vf/kfu;e dh Hk'k gh ;g nf'kr djrh g fd ;g vikfu;e d
v/iu 1R;d dk;okgh dk fu;f=r djrh gA ;g dri; U;k;ky; 1j Mkyk x5k g fd
og ekx x; wvurkk dn tM@h rikh dj tc bl mi Mgk e mYyf[kr "kr ijh gkl
VU ; ik ugh A

vilykF 1fr u 1Ruh o i=h dk Hj.k 1k "k.k dk nu T budkj dj Mjk 23 d
rgr nk'k 1.k dk; fd;k g rfk vc fookg foPNn dk vurk’ ekxdj og viu Lo;
d nk% dk yktk mBk jok gA fu.k; dk pj.k 13 dk mYy[k bl idkj g A eYyk
d fgn yk e %170 ILdj.k d IK'B 121% dgk x;k g A

“Igokl dk vFk g tfr&ifut d -1k e BkFk&BKFk jgukA og 1Rub d ifr ifr d
Ik e dk; dju oky ifr 1 vkj ifr d ifr 1Ruh d :-lk e dk; dju okyh 1Ruh




1 feydj curk g fele 1Ruh ifr d ifr xfg.kh d dri;k dk 1kyu djrh g vij
ifr viuh 1Ruh dh ol EHky djrk g €lh fd I ifr dk djun pkig,A Bgokl
ATEeTH HY W 3H 91d R R 98 wRar & @ ufd ok uel @ I A
Bgokd HMEHkxh gkrk g ;k ughA ;fn jfr @Mk gkrh g rk og ,d cgr gh In<
I{; 9& ;g fu'pk;d IK; gk Idrk g fd o Igokl dj jg g] fdir bldk vF
;g ugh g fd pfd o eFku ugh dj jg blfy, Bgokl ugh dj jgA Bgokl 1
doy fuokl 1 fHUu dN foif{kr gA bldk ;g VFk gkuk pkfg, fd 1fr vkj 1Ru
u ifr vkj 1Ruh d :-lk e thou 0;rir djuk ikjHk dj fn;k g vkj 1fr vkj iRuh
d zlk e viunh gfl;r vij fLRfr dk migku BHky fy sk gAY

Mgk 13 11&dh ¢ Mgk 23 1% d wkokuk dk ;fn DkRK& BKFK Ik<k €ho rk &K
gRRART AHE 3l 8 9 J 8— 3ded & UM, $del I8 I3id X < 4 &
AEed 99 H gdR T wY W AR T AT BT FHiH B arel alkj g re
Ho nlj Ikkdkj d fo:) fookg dh tM@h dk vurkk 1kir dju dk dkb fufgr
vikdkj ugh gk tkrk A

;9 ckr /;ku nu kG g fd afr&iRun d chp dk Bc/k ekuoh; thou
I gA etuoh; thou yhd 1j ;k dkuu Hjk vitkdfFr fd; rij rjhd T ugh
pyrk A ;g Hh /;ku e Jkuk g fd fookg d Ik{kdkjk d cip d Bc/k dk LFk;h
Ik 1 foPNn dju dh viond dh ikFkuk dk Lotdkj dju I 1gy ml Ick db
ifo=rk dk cuk; j[ku dk gjd 1;kI fd;k thuk pkfg;A bldk eglo u doy nk
0;fDr;k ;k mud cPpk d fy, g oju ekt d fy; Hh gA

fookg foPNn di tM@h nuk g ;k ugh ;k 1R;d idj.k d rF;k wij
aRRefral o= iR rar €1 0 <0 H 39 e B AN ddiRe fadel @
idj.kk e Teku -lk 1 ykx gku okyk dkb Bkekl; fH)kr cukuk cgr gn [krjukd
0 n[knk;h gkxkA bl 1dkj vfikfus;e dk mnn®; vkj 1;ktu ifr&iful d cp d
ookfigd Dc/k dk cuk; j[kuk g] ,01 Bchkk dk riM nu dk ikRIkgu nuk ugh A




bl idkj fookg fo%k;d fooknk e wvurkk Hfuf'pr dju d fy; wvolrk vkj
vufrdrk dk fdIh 0;f0r d Bgkj d -1 e 1lRRkigr ugh fd;k € TdrA

1981 fgun yk fjikv&IK'B 331 ngyn mPp U;k;ky; u dgk g fd & India’s
divorce law is founded on the concept of the matrimonial offence. Before a
marriage can be dissolved, the complaining spouse has to prove that the other
spouse is guilty of cruelty, true, creuelty is not a crime (Now defined under S.
498 A of the I.P.C.) but the offending spouse has nevertheless to be found
guilty. Though in some jurisdictions the term “guilty of cruelty” is used instead
of “treated with cruelty”. The concept of guilt is the underlying assumption in
the divorce law for breaking an indissoluble union against the will of the
offending spouse. On grant of the relief, each party must forfeit the status of
matrimony, one voluntarily, the other involunatarily. But the guilty party cannot

take advantage of its own wrong.

,d vlU; n"Vkr euekgu fo- et AN 1984 o d- 59&63 e ogh
ckr vU; clk B crikb xb g tk oreku fu.k; dh nf'vV I mYyf[kr gA feldk
[kykBk vix fd;k g&

Nk sk fuskK;rk "kKn dk Hn ounp wU; n'Vkrk e Haocrk;k g mle dgk x;k g
fd &

The conduct alleged has to be something more than a mere disincination to
agree to an offer of reunion; it must be misconduct serious enough to justify
denial of the relief to which the husband or the wife is otherwise entitled ;
Ramkali Vs. Gopaldas, 1971 ILR Del 6 (FB), Gajna Devi Vs. Purushottam,
1977 Del 178, Dharmendra Vs. Usha, 1977 SC 2218.

BolPp Usk;ky; d ohjkpn fo-) HBunk d bl fu.k; d dkj.k db U;k; n"Vkr
vilg) -YM gk X, g o usk fI)kr ifrikinr gvk g feldk foLrkj djd crk;k
X;k g fd viu gh nk% ;k fus kG rk dk yik yu dk okLrfod vFk D;k gA

dN vU; n"Vkr € vHh rd vilrRo e F bl i1dkj g&

The word ‘wrong’ has been explained in so many judgments.



Wrong is, technically speaking, an injury, & whether in a given set of facts
& circumstances it constitutes a wrong or not will depend upon the nature of the case.
Non-cohabitation, in a petition for judl separation, may not be a wrong but nonrestitution
of conjugal rights in a petition for restitution of conjugal rights would be a wrong where
the Court is satisfied on the lack of bonafide on the part of the party seeking relief on the
ground of non cohabitation after the decree was passed. In judicial separation
proceedings, the DH may thwart the attempts of the JD to resume cohabitation because
he is backed by an authority of law to do so, but in a case for restitution of conjugal rights
such a thwarting would be a wrong disentitling the party to seek divorce by taking
advantage of his own wrong: Man Mohan v Kailash Kumari 1984 JK 59-63. (Please go
through the whole judgment)

A wrong to someone is wrong to everyone: Sunil Batra 1980 SC 1579-1600.
Two wrongs never make a right: 1974 SC 31 para 17.

Wrong within the meaning of S. 23(1)(a), Hindu Marriage Act: The conduct
alleged has to be something more than a mere disinclination to agree to an offer of
reunion; if must be misconduct serious enough to justify denial of the relief to
which the husband or the wife is otherwise entitled: Ram Kali v Gopal Das 1971
ILR Del 6 FB, Gajna, Devi v Purushottam 1977 Del 178, Dharmendra v Usha
1977 SC 2218: Meera v Rajinder 1986 Del 136-8. The expression ‘petitioner’ is
not in any way taking advantage of his or her own wrong occurring in cl (a) of S.
23 (1) of the Act does not apply to taking advantage of the statutory right to obtain
dissolution of marriage which has been conferred on him by S. 13 (1 A). In such a
case a party is not taking advantage of his own wrong, but of the legal right
following the passing of the decree & the failure of the parties to company with
the decree : KS Lalithamma v NS Hiriyanniah 1983 Kar-63-6; see Geeta v
GVRKS, Rao 1983 AP 111-4.

4, Non payment of alimony by the husband to the wife is undoubtedly a “wrong”, but
the expression “the petitioner........... is not in any way taking advantage of his or
her own wrong” in S. 23 (1 ) (a), HM Act must mean such a wrong of which the
petitioner can take & is seeking to take advantage in order to obtain a decree or
order favourable to him or her. If a husband has suffered a decree for judicial
separation at the instance of the wife & does not pay the alimony payable to the
wife & then files ‘a petition for divorce against the wife u/s 13 (1 A), he would be
acquiring no advantage whatsoever in obtaining such a decree, if he is otherwise
entitled thereto, on the score of non-payment of alimony. If such alimony or
maintenance is ordered to be paid under the provisions of the HAM Act, 1956 or



the Cr PC, & the husband does not comply with the order, the same may under
certain circumstances secure an advantage to the wife in obtaining a decree for
divorce u/s 13(2)(iii). But no advantage can or does accrue to a husband for his
failure to pay any alimony or maintenance to the wife in obtaining a decree for
divorce against the wife u/s 13(1A) &, therefore, the husband cannot be said to be
in any way taking advantage of such non-payment within the meaning of 5 23(1)
(a) in prosecuting his petition for divorce u/s 13(1 A).

A husband, against whom a wife has obtained a decree for judicial
separation is no longer under any obligation to cohabit with the wife & therefore, his
failure to do so would constitute no “wrong” within the meaning of S. 23(1) (a) to
disentitle him from a ‘decree for divorce u/s 13 (1A) : Sumitra v Gobinda 1988 Cal 192
FB per AM Bhattacharjee & Ghosh JJ, Das Ghosh J contra. overruled by the judgment in
Harachand’s case 2001 ANJ 465 (SC) Bal mani vs Jayantilal AIR 1979 Gujarat not
approved virtually overruled Dharmendra Kumar vs Usha Kumar 1974 (4) (SCC) 12

discussed and distinguished.

Attention can be drawn to one more citation reported in (2001) 4 SCC 250,
Chetan Das Vs. Kamala Devi in which it is said that the provisions of Section 13 (1) (i-b)
and 23(1) (a) (b) & (e) cannot be used as a formula to gain relief of divorce automatically
in case of irretrievable breakdown of marriage. When party seeking divorce is found in
course of Judicial Proceedings to have committed matrimonial offence (in this case
adultery) and has been unable to establish any allegation against the spouse a decree of
divorce on the ground of irretrievable breakdown of marriage cannot be granted. Erring
party cannot be permitted to break the marital bond by taking advantage of his own
wrong. In this case there was an offer by spouse who filed petition for divorce on the
ground of desertion to live with respondent. The husband had earlier persuaded wife to
live with him on the promise of good behaviour but had continued an adulterous
relationship and wife had left him, the husband’s offer before the Supreme Court that he
has still prepared to keep his wife not sincere and did not deserve to be seriously

considered.

39 UBR ORT 23 (1) & fa=g e o es & gl w® o8 1 ey



e & g4 RN BT THRAT ¥ f9R SRA1 & | 39D AR B aRT 23 (2) (3) 7
feyki d wko/kuk ij Hh dkb M@ sk viner eRT 23 (1) & & T8d <3 @ gd HIAT
g D;kd eyé&feyki di if@d;k Hh doy wvkipkfjdrk ugh g vfir bld fy;
bekunkjh 1 Bdkjkked 1;kl djuk gA % riMuk vklku g €Muk dfBu gA ifr
Ul & Hdel R R &vd |9Ag Sl gRar, uRaer, lkekftd nkf;Ro 1j Hi
[IeR BRAT ATAeIH & | Fa9 "gcdqul © e ufd—ucil & d=d Y 8 a S Feeil
1j iMu oky iHko 1j Ha fopkj djuk gA

ifr 1Ruh d >xMk fooknk o dyg I Icl T;knk iHkfor o mif{kr cPp gkr
g cri cPpk d fgr dY;k.k Hfo'; d ifr Ha 1fr iRuh dk Bpr dju dk nkf;Ro
eyfeyki d le; Usk;ky; dk g A Bkjh ckrk 1) ey feyki d le; Bex :lk 1
fopkj djuk pkfg; bld clotn Hh ;fn ey feyki dk i;kI 1Qy ugh gkrk rk
fookg foPNn vfre mik; rk g gh yfdu Mgk 23 1% d d rgr dkb Hh 1fr iful
viu gh Jjk fd; x; nkk dk yitk Usksky; dkek/;e cuk dj u'y ;9 /;ku nu dk
PR & ITENIRTON &7 81 8 U oYl dRE W \HS & 9ol Yawvl & gRReIfd
1j fopkj djd fu.k; nuk gA
HINDU MARRIAGE ACT, SECTIONS 13 (I-A) (1), 10 AND 23 (1) (A):-
2001 (1) A.N.J. (5C) 465=(2001) 4 SCC 125 HIRACHAND VS. SUNANDA

Appellant not only commits the matrimonial wrong in refusing to maintain his

wife and further strange the relation creating acrimony rendering any rapprochement
impossible but also tries to take advantage of the said ‘wrong’ for getting the relief of
divorce. Living in adultery on the part of husband is a continuing matrimonial offence. It
does not get frozen or wiped out merely on passing of a decree for judicial separation
which merely suspends certain duties and obligations of the spouses in connection with
their marriage and does not snap the matrimonial ties. High Court was right in declining

the relief of a decree of divorce to the appellant.
Paragraph18 of the judgment is reproduced:-

Now we come to the crucial question which specifically arises for determination
the case; whether refusal to pay alimony by the appellant is a ‘wrong within the meaning
of Section 23 (1) (a) of the Act so as to disentitle the appellant to the relief of divorce.

The answer to the question, as noted earlier, depend on the facts and circumstances of the



case and no general principle or straight jacket formula can be laid down for the purpose.
We have already held that even after the decree for judicial separation was passed by the
Court on the petition presented by the wife it was expected that both the spouses will
make sincere efforts for a conciliation and cohabitation with each other, which means that
the husband should behave as a dutiful husband and the wife should behave as a devoted
wife. In the present case the respondent bas not only failed to make any such attempt but
has also refused to pay the small amount of Rs. 100 as maintenance for the wife and has
been marking time for expiry of the statutory period of one year after the decree of
judicial separation so that he may easily get a decree of divorce. In the circumstance it
can reasonably be said that he not only commits the matrimonial wrong in refusing to
maintain his wife and further estrange the relation creating acrimony rendering any
rapprochement impossible but also tries to take advantage of the said ‘wrong’ for getting
the relief of divorce. Such conduct in committing a default cannot in the facts and
circumstances of the case be brushed aside as not a matter of sufficient importance to
disentitle him to get a decree of divorce under section 13 (1-A).

With the courtesy of S.C.C. and Eastern Book Company, Lucknow the extract is
published.
A. Hindu Marriage Act, 1955-Ss. 13(1-A and 23 (1) (a)-Divorce under S. 13 (1-A),

held, can be granted only if conditions stipulated in S. 23 (1) (a) are satisfied-
Therefore if court finds that a person is attempting to take advantage of his own
“wrong”, in terms of S. 23 (1) (a), for the purpose of gaining the relief of divorce,
the court is bound to refuse such relief-Where respondent wife had obtained a
decree of judicial separation on ground of husband’s adultery and court had also
ordered husband to pay maintenance to wife and daughter, held on facts, not
paying maintenance and continuing to live in adultery were “wrongs” committed
by husband for the purpose of S. 23 (1) (a)-High Court rightly dismissed appellant
husband’s petition for divorce under S. 13 (1-A)

B. Hindu Marriage Act, 1955- S. 13 (1-A) - Purpose of sub-section (1-A), held, is to

expand the right to apply for divorce, not to make the grant of divorce mandatory,



merely on proof that there was no cohabitation or restitution of conjugal rights for
the requisite period.

C. Hindu Marriage Act, 1955- Ss. 13 (1-A) and 23 (1) (a)- Held, the two sections
read together indicate that a petitioner seeking divorce under S. 13 (1-A) (i) does
not have any vested right to the relief of divorce.

D. Hindu Marriage Act, 1955- Ss. 13 and 13 (1-A) - Divorce-Held, before divorce is
granted every attempt should be made to maintain the sanctity of the marital
relationship between the parties as that relationship is important not only for the
individuals concerned and their children, but also for society at large.

E. Hindu Marriage Act, 1955- S. 10- Judicial separation-Held, provision clearly
provides that decree of judicial separation is not final and may even be rescinded-
Effect of decree is that certain marital rights and obligations are suspended-In their
place rights and duties prescribed in the decree are substituted.

F. Hindu Marriage Act, 1955-S. 10-Judicial separation-Decree of, held, does not
sever or dissolve the bond of marriage, but rather provides an opportunity to the
spouses for reconciliation and readjustment - It would, therefore, be wrong to infer
that under S. 10 (2) the petitioners has a be vested right to a decree of divorce,
even if he has made no attempt at reconciliation or has behaved in a manner to
actively prevent it.

G. Hindu Marriage Act, 1955-Generally-Purpose of, held, is to maintain marital
relationship, not to encourage the break-up of such relationships.

H. Hindu Marriage Act, 1955-Ss. 10 and 13(i)(1)-view that matrimonial offence of
adultery would be deemed to be exhausted once a decree of judicial separation is
passed, is not correct. The judges are requested to go through Chetan Dass Vs.
Kamala Devi (2001) 4 SCC 250 which is also being published separately. Copy of
the letter No. D.O. No 26(2) 2000 coord. received from Joint Secretary National
Human Rights commission, Sardar Patel Shawan, Sansad Marg, New Delhi
110001 is being published for general information. The Judges may purchase the
said book. This institution has found the book useful for judges,

NOTE :- It is requested to go through the case law in Manmohan Vs. Kailash

Kumari, AIR 1984 J & K 59 (63). That will make the law clear. There were divergent



views on this subject. Now the Supreme Court has settled the matter finally

lkfr&ifRu di chp ey feyki& U;k;ky; dh Hfedk

112 "kkRre fo".k uketk™kn

ifr&ifiu d cip ey feyki vkj og Hh rillj Ik io*kkdj Usk;ky; Mgk cMk ifo=

die gA ol ifr&iRuh d chp fdlh Hao ckr e rrh; Kk u glr{ki dHh Hh ugh djuk pkig; A

blfy; fd ,d dph d nk Qy gir gA pkg fn[ku e o nk QM fnkr gk yfdu dkb Hh rill jk

0;f0r chp e vk, xk rk og dixt €k dV t,xkA yfdu /;ku jLkuk vki rk dph d nk 1krk
dk tMu oky uv&ckYV gk fel dkj.k dih d -lk e nk 1kr ,d cu jg Idr g A

Mgk 23 13k fgUn fookg vikfu;e d 1ko/iku rk dgr g fd U;k;ky; dk cip e rk iMuk
gh IMxk A TIMuk Ha pkfg; A fgun fof/k d vullkj fookg ,d Rfonk ugh g vfir L=h&iz"% d chp
ANIRG 9 AFNAE W=l & e 1 8 | orat tok ekufld wvikkj 1 ifr&iRuh d cph
vyxko dh IHkouk c< tkrh g og nkuk e | dkb ,d Ik U;k;ky; e fookg foPNn dh Bgk; rk
ekxu gr vk thrk g ogk 1j Usk;ky; dk 1dj.k d 1kjftkd le; 1 idj.k d vire fujkdj.k
rd ;g df; g fd og Ikdkjk d chp ey feyki UfjdkUly*kut dk 1;Ru B&h; =ik |1
Idkjiked nf'vdk.k viukr g, djA , Ik ugh gk Bdrk fd fookg foPNn d idj.k e vire Nij
1ij tc rd luu dk volj wk,xk rk ge , Ih vkipkfjdrk dk fuokg djA ;g dYiuk fd ifr
iRuh cM giferar &0 & wme | (H o1ue orWd 9 Wel &g V8T §) 9 SIRMR & a1 «Igf
ivikdk’k eley e o ugh gkr by, Usk;ky; e vkr gh gekjk drl; g fd mud chp e ey

feyki gk tho ,0 Nketl; LFkfir gA vri le; le; 1j U;k;ky; u vire {k.k rd ;gk rd
fd fu.k; d io {kk rd 4&6 ;fuvl dn 4idj.k d fujkdj.k dit fprk u djr lTketl;
LFkfir djuk pkig; A , Bk gk €krk g rk eku yuk fd 4&6 ;fuvVl geu mu nkuk dk ey feyki
d miyf{k e "tk dkeukvk Ifgr Hinj lie kv d :-lk e n fn, A

lk{kdkj €c vir g rk ey feyki d fy, U;k;ky; Hjk 1;Ru djuk vklku gk tkrk g A
ey feyki gr fdlh dkj.k Ik{kdkj ugh vkr g rk mlg cyku gr v'k'k 1;Ru gkuk gh pifg; A ey
feyki d fy, U;k;ky; Lo; u 1;Ru djuk =1f2d dem emaegs &1 df GedRl & fded W
letl; gr fdlh vU; 0;Dr dk Ha , Bk fun’k fn;k & Idrk gA ,d 1dj.K vij-dgi-, I-, y-




Viukil.« fo- vif- Ikodety 1961 illflyeVy , 1-0)-Ih- 71 7725 d 1dj.k e] 1oPp Usk;ky;
u idj.k d 1fr iRun dk ,d Bk fdlh IkFkd edku e jgu gr dgk o mPp Usk;ky; d
Harfrga el vd ufd ool @ Friedr @ driee § ydied @ oy o oe1 1vHerae fa
reyry 1979 ,e-1t- ,y-C-IH'B 248 e Hh ;gh ckr crib g A

vilfu;e dh Mjk 23 42) 7 I8 T B [ RITITeT e , Dk djuk BHo gk Ik{kdkjk
d chp ey feyki djku dk 1.k 1;kI dj* viokniked tko/ku 1jrd e fn, g A bl 1dkj 1.k

leveryh 1;Ru Yendeavour) e &T I &1 (U #&d = | 3fend =mared dk , Bk dRi);

Ik x:k g fd og i.kri i:Ru dj fd ey feyki gk 1dA

g8 vl Al 81 € & A ver & Aa fay gq el (Feia) fdar 81 0 SaaT a8
vitker gk fd ey feyki BHo ugh g rk og vitker ek= g Usk;ky; ml vikky 1 ek= fu.k; ugh
nxk viir U;k;ky; Lo; db , Bk Brk'k djuk gA

idj.k e ,d Ik Hjk iLrr fookg foPNn d idj.k e dHa dik nljk k{k ,d Ikk; ok
tirk g rk bldk ;g VR ugh g fd ey feyki dk 1;Ru gkuk gh ugh gA , Ik fLFkr e Hh nllj
kk dT =mrera # SuRerfa 89 & fau wifad & o1 Had! & |

dHb dHg Ak gk tkrk g fd 1froknh vuiflFr gkrk g o ,d Ilh; fM@h gk tkrh gA
yidu U;k;ky; u n[kuk pkig; fd BeUl dk fuokg Dkell; ,o 1tidr Mkd Fkjk fd;k x;k g ;k
ugh tk viuokd 21 te w=fi 8 9 & ueard W ol aredd A fAiary =g srguierd
Ik{kdkj dh miflFfr iut Bfuf'pr djkb € Idrh gA , Ik vidkkl rd ugh grk fd ,d IKk;
idj.k e , 0k ugh gk IdriA y{; ey feyki dk gkrk gA /;ku jg Mjk 23 44 d vrxr foolkg
foPNn dh fM@h dh udy Ho Ikdkjk  dk fus"kyd nuk g vré ,d Iih; Ikdkj d ir ij Ha
fM@h dh udy Hth thuk pkfg;A , Bk Bkell; o ithdr Md gk Usksky; d 0;; 1 fd;k &k
Idrk gA fell ,d Ih; IKkdkj dk ;9 Kkr gk Id fd , Bk idj.k mdd foz) ,d Ikih; ok
X;k Fk o fM@h gb FihA

vitdy ;g cgr lekl; g fd NydiV&>B&Qjc }kjk lell dk fuokg gkuk crk fn;k
thrk g blfy, Hh €:zjh g fd idj.k d yfcr giu d dky [WM e vkilh ey&feyki dk nlj
k{k dk cyk;k € IdA , Bk djuk vufpr o U;ksky; d vikdifjrk d cka ugh gixk fd
oknh@ikF B “kiFk k= cyk;k tho o dgk tko fd “kiFk k= 1j ;g crk, fd IfrikFa@ ifrokn
dk €k irk nko e fy[k gA og Igh g A ;g tk fd;k & Idrk g fd ifrikFh 1Ruh g rk mid




ek;d dk irk 1k 1fr 1 ydj o ek;d d ir 1j lell Hek € BdA ifrikFd ifr g rk mid
firk dk irk ydj mid firk u fuokl LFku 1j Bell Hek €k IdA mnn®; rk ;gh g uk fd
iIfrikFih dk fookg foPNn dk Rpuk lk= ikir gkd blh idkj ifrikFa) € ,d Ikkh; o] dk tM@h
dh udy Her le; Hh ;g0 1f@d;k viukuk pkfg; rifd Bfuf'pr gk 1d fd foifk dk inlj Ikk
dik tM@h dh udy fuf*pr -k 1 fey x;h FeA , Ik dju I Hfo"; e nljk fookg dj yuk vFok
rRle clkkvk dh cgY;rk I cpk €tk 1dxkA

Mgk 23124 23134 o 23144 fgun fookg vflkfuse d iko/kku Rofjr Intk gr ;gk fn, € jg
gA

/;ku jg fd 0;00kj 1f@;k Mgrk d vin' 32 ,- fu- 1 i4h BgiBhr vkn'k 32&, il% 43k
d rgr fgin fookg vikfu;e d fy, ykx ugh gir gA

vi{lk ; i g fd nko d Dk ifr 1Ruh dk fookg fo'k;d €M B QkVk ;k wU; le; dk
QkVk gk A rkid Hfo"; e xyr 0;0r dk [kMk dj idj.k fujkdr u gk IdA Usksky;k u L1
ekeyk e jkthuke d le; ;k B; fyfic) djr le; mud igpku fplg fy[k yuk pkfg, ,o
Bk k d gLri{kj Ha y yuk pkig; A

Rofjr InH gr gk 23 124 13k ,0 4% d iko/kku uhp fn, g A

Mgk 23 42% bl vififu;e d viilu dkb vurkk vunir dju d fy, vxlj glu d 1o
;0 Usksky; dk iFkert dr0; gkxk fd og ,Ih gj n'lk e] tgk fd ekey di i1dfr wij
ifjfLFkfr;k 1 Ixr jgr g, , Bk djuk BHo gk Ikkdkjk d chp eyé&feyki djku dk 1.k 1k
djA

jUr bl mi/kgk dh dko ckr fdlh , Ih dk;olgh dk ykx ugh gkxt fele gk 13 dh
mi/kgk 41k o [kM %iit [kM Giie M divi [ Ik M fvik sk [ dviit e fofufn'V vk e
fdlh vk/lky 1 vurkk pkgk x;k gA

Mgk 23 43k, 0k ey feyki djku e Usk;ky; dh Bgk;rk d 15ktu d fy, Usk;ky;]
;in Ikkdkg , Bk pkg rk sk st Usksky s, Bk djuk Usk; Bxr vkl mfpr Be> rk] dk;okgh;k
dk 15 fnu d wvufkd dh ;0r;Dr dkykof/k d fy, LFkixr dj Bdxk vkj ml ekey d Ikkdkjk
Hjk bl fufeRr ukfer fdlh 0;Dr dk ;k ;fn Ikfkdij dkb ukfer dju e vIQy jgr gA rk
Usksky; Mk ufeRia fosh aafda @1 g7 el @ e R o) |@awm 6 a8 <
dk bl ckj e fjikv n fd eyé&feyki djk;k € Idrk g ;k ugh rFk djk fn;k x5k g ;k ugh
vkj Usksky; dk;okgh dk futVkjk dju e , b fpakv dk BE;d Ik B /;ku e jLkxkA



Mk 23 14% 1 gj ekey e] ftle fookg dk fo%Vu fookg&foPNn Hyk gkrk g fM@h
ifjr dju okyk Usk;ky; gj Ikdkj dk midh ifr effr nxkA

LEGAL STATUS OF SECOND MARRIAGE IF A HINDU MARRIES SECOND
TIME AFTER GETTING AN EX PARTE DECREE FOR DIVORCE AND THE
DECREE IS SET ASIDE LATER ON

Judicial Officers
District Dhar

Section 15 of the Hindu Marriage Act provides time limit where after either
party to a marriage gets a right to remarry again.

Prior to Marriage Laws (Amendment) Act, 1976, the proviso to section 15
of the Hindu Marriage Act required the parties to a marriage, which has been dissolved
by a decree of divorce to wait for a minimum period of one year from the date of the
decree in the Court of first instance.

By the Marriage Laws (Amendment) Act, 1976 the proviso was deleted.

Section 15 of the Hindu Marriage Act as is stands today reads as under:

“When a marriage has been dissolved by a decree of divorce and
either there is no right of appeal against the decree or, if the time for
appealing has expired without an appeal having been presented or an
appeal has been present but has been dismissed, it shall be lawful for
either party to the marriage to marry again.”
Therefore, in view of the amended provisions of Section 15 of the Hindu

Marriage Act, parties whose marriage is dissolved by a decree of divorce can contract
marriage soon after the period of appeal has expired without an appeal having been
presented or if an appeal has been presented it has been dismissed.

In the case of Lata Kamat v. Vilas, AIR 1989 SC 1477 it has been held that
if before expiry of period of limitation for filing appeal or during pendency of appeal
filed by the wife against the decree of divorce, husband contracts second marriage, the
appeal filed by the wife does not become infructuous. If the exparte decree is set aside,
the marriage petition would automatically stand restored at the stage prior to that which it

stood when the proceeding got intercepted by the ex parte decree. But in this case the



effect of setting aside of ex parte decree on second marriage was not considered.

In the case of Rajeshwari v. Jugal Kishore, 1994 JLJ 397 ex parte decree
of divorce was passed in favour of husband on 30.04.1983. The wife filed an application
under O. 9 R. 13 CPC on 11.07.1983. It was alleged by the wife that she had never
received any summons. The trial court rejected the application for setting aside ex parte
decree of divorce on 05.04.1984 and thereafter the husband performed second marriage
on 20.04,1984, i.e within the time limit prescribed under section 15 of the Act for filing
appeal.

Since the husband had remarried just within 15 days of the said order dated
05.04.1984 the Hon’ble High Court of M.P. held that the second marriage is illegal since
it was performed within the period of filing of appeal under Section 15 of the Act. The
judgment also does not say that the effect of setting aside of second marriage would be
that of nullity.

In Smt. Lila Gupta v. Laxmi Narayan, AIR 1978 SC 1351 it has been held
that a marriage contracted in contravention of or violation of Section 15 is not void but
merely invalid not affecting the core of marriage and the parties are subject to a binding
tie of wedlock flowing from the marriage. Even though the provision is prohibiting
certain things to be done, that by itself is not sufficient to treat the marriage contracted in
contravention of it as void. Examining the matter in all possible angles and keeping in
view the fact that the scheme of the Act provides for treating certain marriages void and
simultaneously some marriages, which are made punishable, yet not void and no
consequences having been provided for in respect of the marriage in contravention of
Section 15 of Hindu Marriage Act. It cannot be said that such marriage would be void.
As the marriage is not void, the woman cannot be denied the status of wife.

Though aforesaid decision of the Apex Court was passed on the basic
ground of the proviso of Section 15 of Hindu Marriage Act, as was there before the
Marriage Laws (Amendment) Act, 1976. The Act of 1976 has repealed the proviso to
Section 15. However, the principle of the case is relevant and applicable in toto to the

present provision of Section 15 of Hindu Marriage Act.



In the case of S.P. Shrivastava v. Prem Lata, AIR 1980 All 336 exparte
decree for divorce was passed in favour of husband on 02.06.1973 and the wife had filed
an application for setting aside the ex parte decree on 15.04.1976 on the ground that she
had never refused summons on divorce petition and she came to know of the decree only
on 15.04.1976. The husband contracted second marriage on 14.04.1976. Relying upon
the decision of Hon’ble the Supreme Court in Smt. Lila Gupta’s case (supra) it was held
that since no appeal was filed within the period allowed for filing appeal and the
remarriage took place after 34 months, the second marriage cannot be said to be void. If
there was no bar in remarrying on the date the second marriage was contracted, the
marriage cannot be struck down. It has been further held that if the application for setting
aside the ex parte decree was filed after the marriage had been contracted, the application
for setting aside the ex parte decree cannot be put on higher footing than that of an
appeal. If there was no bar on the date the second marriage was contracted that marriage
cannot be struck down.

In the matter of Sadan Kumar v. Indira Bai, 1997 (1) MPLJ 124 it has
been observed:

“There was nothing in Section 15 of the Act to make marriage a
nullity. The reason for this was an incapacity for second marriage for
a certain period does not have the effect of treating the former
marriage as subsisting. It is clear that the second marriage on the date
when it was performed was absolutely legal and valid. The result of
setting aside the ex parte decree may lead to an anomalous situation if
the first marriage is subsisting and the second marriage on the date of
performance was not illegal or nullity. Unfortunately nothing can be
done.”
On the basis of the above legal position and keeping in view the provisions

of Section 15 of the Hindu Marriage Act it can be concluded that the party in whose
favour ex parte decree for divorce is granted, marries second time, the second marriage is
not void even if such an ex parte decree is set aside later on and the woman cannot be
denied the status of wife for all purposes.



