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fgUnw fookg vf/kfu;e]1955 fookg & ,d laLdkj dh ifo=rk 
 

izkDdFku& 

 ekuuh; U;k;kf/kifr Jheku nhid feJk egksn; us fn- 21-05-2001 ftyk 

vf/koDrk la?k] tcyiqj esa fgUnw fookg vf/kfue; ds varxZr fookg foPNsn fo"k; ij Hkk"; 

esa vfHkO;Dr fopkj] mldh izLrqrh ,oa lk/kq&larksfpr Hkk"kk‘

Jksrkvksa dks ea=eqX/k ¼eksfgr½ dj fn;k FkkA gj ,d Jksrk oDrk ds lkFk lejl gks x;k Fkk 

A blh izsj.kk ls izsfjr gksdj ;g ys[k fy[kk tk jgk gSA 

 /kkjk 7 fgUnw fookg vf/kfu;e bl izdkj gS& 

/kkjk 7 fgUnw fookg ds fy, deZdkaM& 

¼1½ fgUnw fookg mlds Ik{kdkjksa esa ls fdlh Hkh :f<+xr jhfr;ksa vkSj deZdkaM ds 

vuqlkj vuq"Bkfir fd;k tk ldsxkA 

¼2½ tgka fd ,slh jhfr;ksa vkSj deZdkaM ds varxZr lIr inh  ¼vFkkZr vfXu ds 

le{k oj vkSj o/kw }kjk la;qDr lkr in pykuk½ vkrh gks ogka fookg iw.kZ 

vkSj vkc)dj rc gksrk gS tc lkroka in py fy;k tkrk gSA 

lIrinh& 

 mijksDr izko/kku Lo;eso Li"V gS A /kkjk crkrh gS fd lIrinh dh U;wure Hkh 

O;ogkj ls fookg dks lEiUu fd;k tk ldrk gS A fgUnwvksa ds chp tks tkfr&mitkfr;ka gSa 

os viuh viuh :f<+xr Ik)fr ls fookg lEiUu dj ldrs gS o ,slk fookg oS/k ekuk x;k 

gS A ysfdu /kkjk 7 ¼2½ esa ;g ckr Li"V :Ik ls vkbZ gS fd :f<+ ds varxZr ;fn LkIrinh 

vkrh gks rks lkroka in oj&o/kw }kjk iw.kZ dj ysus ij gh fookg iw.kZ gks dj oj&o/kw 

ifr&iRuh dh fLFkfr ;k ,sls lEcU/kksa dh izfr"Bk izkIr djrs gSA vkSj rc ge o/kw dks iRuh 

,oa oj dks ifr dg dj lEcksf/kr djrs gSA bl izdkj os oj&o/kw] ifr&iRuh curs gSaA tc 

lIrinh iw.kZ gks tkrh gS rks o/kw ftl dqyxks= dh gS mldk xks= ifjofrZr gksdj ifr ds 

xks= vkSj vkSipkfjd :Ik ls /kkj.k djrh gSA pw¡fd xks= HkkSfrd oLrq ugha gS vr% fookg 



 

 

fof/kd n`f"V ls] bl izdkj lIrinh dk vfXu dks lk{kh j[kdj iw.kZ djuk fookg dh 

iw.kZrk gksrh gS A ;gh ckr /kkjk 7 vfHkO;Dr djrh gSA  

vf/kfu;e dh /kkjk 7 ds vuqlkj fgUnw fookg ds fy, tks deZdkaM gS og x`á lw= 

inh  ¼6½ /kqzokfn n'kZu 

;g izkeq[; ls fof/k gksrs gSa A 

vfXu lk{kh& 

  lIrinh vfXu dks lk{kh j[kdj djuk gksrh gSA iapegkHkwr Hkwfe] ty] vfXu] ok;q 

vkSj vkdk'k ;s gekjs thou ds vax gSa A lar rqylhnkl th dgrs gSA fNrh] ty ikod] 

xxu lehjk@ iapjfpr ;g v/ke 'kjhjk tks lkr in oj&o/kw pyrs gSa os vfXu dks 

vksj gksxk o vkidk eq¡g iwoZ dh vksjA rc vki tks iznf{k.kk izkjEHk djrs gSa og ck;sa gkFk 

d Qsjk izkjaEHk djsaxsA oSls gh ;g fØ;k gksrh gSA 

fookg gkse  dk eq[; mn~ns'; ;g gS fd bl o/kw dks izfrxzg Lo:Ik Lohdkjk tk jgk gS 

mls Hkk;kZRo izkIr gks vkSj x`áfXu fl) gks blfy, fookg gkse fd;k tkrk gSA fookg gkse 

ds le; LFkafMyknh d`R; fd;k tkrk gS tks lIrinh dh iwoZ rS;kjh gSA blds vuqlkj tgka 

vfXu LFkkfir dh gS mlds ikj ¼ekuksa tgka Hkxoku dh ewfrZ gS mlds ikl½ lhy&cV~Vk gks] 

tkos ,d vfXugkse ¼LFkfMy½ ds mRrj dh vksj dqN nwjh ij iwoZ dh if'pe rd ?kwers gq, 

lkr iqat  ¼eqV~Bh&eqV~Bh Hkj dh <sjh½ pkoy ds j[ks tkrs gSaA cksypky esa ge pkoy ge ysa 

ysfdu gksuk v{kr ¼v{k;½ pkfg;sA ftldk {kr u gqvk gksA ,slk djds vfXugkse izkjEHk 

gksrk gSA oj &o/kw ogka Øe'k%  cak, nk,a cSBrs gSaA 



oj vfXu dh vksj eqag iwoZ dh vksj djds cSBsxk o/kw if'pe ls vkdj mRrj cktw ls 

vkrs gq, oj ds nk,a gkFk dh vksj cSBsxhA 

vfXu gkse esa tks izkFkZuk dh tkrh gS mldk lkj la{ksi ;s gS fd gs vfXu rqe gekjs 

vk;q"; dk j{k.k djuk LokLFk j[kuk Hkjiwj vUukfn dh mRifRr gks] ,slh izkFkZuk dh tkrh 

gSA bl izdkj vfXu dh LFkkiuk djds vc oSokfgd fØ;kdyki ¼jLesa½ iw.kZ djuk gksrh gSaA 

 

lIr inh izkjaHk gksrs le; oj &o/kw ,d nwljs ds lkFk vkxs ihNs pyrs gSaS vfXu 

iznf{k.kk djrs gq, pyuk gksrk gSA pkaoy dh izR;sd <sjh ij o/kw us viuk nka;k iSj j[kuk 

gS mlh izdkj oj us Hkh ,slk gh djuk gSA ,slk djrs djrs lkrksa <sfj;ksa ij iSj j[kds 

lIrinh iw.kZ djuk gSA 

fgUnw fookg & vk'k; ,oa mn~ns';& 

fgUnw fookg vkLFkk dk ,d laLdkj gSA equ"; xHkZ esa tc okl djrk gS rc ls e`R;q 

rd ds tks lksyg laLdkj gSa mlesa als ;g Hkh ,d laLdkj gS izd`fr us tho ek= dks okLrk 

nh gS ysfdu mls e;kZfnr djus gsrq gesa laLdkfjr fd;k tkrk gS rkfd ge Hkkx ls la;e  

dh vksj vxzlj gksA vr% ;g laLdkj Hkksx foykl dk laLdkj u gksdj /kkfeZd Lo:Ik 

gsrq ioZ&ozr&jtLoyk voLFkk ds ek/;e ls fu;fer fd;k x;k gS rhu _.k  

Hkh ugha ekuk x;k gS A fookg iwoZ euq"; vius O;fDrRo dh fpark djrk gS ysfdu fookg 

tkrk gSA blhfy, jFkQhYM dk dguk gS fd fgUnqvksa dh fookg izFkk lq[kn gSA blesa LokFkZ 

de lkoZHkkSeokn vf/kd gSA QzsMfjd fiudV dk dguk gS ;g ca/ku VwVus ds fy, ugha gksrk 

fgUnwvksa esa fookg foPNsn vkdk'k dqlqeor& viokn&gSA ¼blhfy, /kkjk 23 ds varxZr 

U;k;ky;ksa dks esy feyki gsrq u dsoy foLrkfjr vf/kdkj fn, gSA vfirq dRrZO; Hkh 

vkjksfir fd;k gSA loksZPp U;k;ky; dk ,d fu.kZ; ,oa ml ij ,d ys[k blh if=dk esa 



gSA½ 

 

 

 fgUnw fookg laLdkj esa oji{k ds firk vius iq= ds fy, ^^nSofi«;k =Á.kkikdj.k gsrq 

Hkwr /keZ ÁtksRiknu flf) }kjk^^ vFkkZr ekuo ij nsork rFkk fir`  _.k ds fQVkus ds fy, 

ladYi djrs gSa blh izdkj dU;ki{k ds firk dU;k ds fy;s ;g ladYi djrs gS fd esjh 

dU;k ifr ds lkFk /keZ iztksRiknu x`á izfjxzg ,oa /keZ ds vkpj.k ds fy, vf/kdkj izkIr 

 

 hps izLrqr fd;k tk jgk gS 

 

¼1½ bi ,dinh Hko lk ekeuqozrk Hko iq=kfUoankogS dgwaLrs larq tjn” V;%AA 

¼2½ ÅtsZ f}inh Hko lk ekeuqozrk Hko iq=kfUoankogS dgwaLrs larq tjn” V;%A 

¼3½ jk;Liks"kk; f=inh Hko lk ekeuqozrk Hko iq=kfUoankogS dgwaLrs larq 

tjn” V;%AA 

¼4½ ek ;ks HkO;k; prq"inh Hko lk ekeuqozrk Hko iq=kfUoankogS dgwaLrs larq 

tjn” V;%AA 

¼5½ iztkH;% iapinh Hko lk ekeuqozrk Hko iq=kfUoankogS dgwaLrs larq tjn” V;%AA 

¼6½ _rqH;% "kV~inh Hko lk ekeuqozrk Hko iq=kfUoankogS dgwaLrs larq tjn"V;%AA 

¼7½ l[kk lIrinh Hko lk ekeuqozrk Hko iq=kfUoankogS dgwaLrs larq tjn” V;%AA 

inkuqØekuqlkj vFkZ bl izdkj gS& 

¼1½ gs o/kw] reus esjs lkFk izFke in j[kk rc esjk vkSj rqEgkjk l[;  ¼lkFk½ gks 

x;k blfy, rqe vc vUuiznkrk gksuk] esjs vuqdwy O;ogkj djuk ,oa gesa 

iq=kfn izkfIr gksA ¼fir` _.k ls eqfDr gks ldsa½  



¼2½ 

lgk;d gks o iq=kfn dh izkfIr gksA 

¼3½ rqe esjs lkFk rhu ix pyh rqe eq>s /ku o`f) esa lgk;d gksA 

¼4½ rqe esjs lkFk pkSFkk ix j[kk blfy, lq[k o`f) esa lgk;d gksA 

¼5½ rqe esjs lkFk ikap dne pyh gks larfr ¼fo}ku&vuq'kkflr½ dks o`f) djus 

okyh gkssA 

¼6½ rqeus esjs lkFk NBk dne j[kk vr% lHkh _rqvksa esa izkIr gksus okys 

lq[k&Hkksx&vkuan izkIr gksrs jgsA 

¼7½ rqe esjs lkFk lkr in ¼lIrin½ pyh blfy, esjs vkSj rqEgkjs chp fe=or 

Hkko  ¼ifr dk ckWflax ugha jgsxk½ n`<+ gksA 

   bl izdkj izFke in vUu gsrq] nwljk in cy gsrq rhljk /kuo`f) gsrq pkSFkk 

fe=or l

djsxh½A 

   var esa iRuh dgrh gS fd ^thoiRuh iztk fons;^ vFkkZr esjk ifr 'krk;q gks 

dks ifr ,oa o/kw dks iRuh ds :Ik esa laKk nh xbZ gSA 

   ,d ladyudrkZ dk dFku lIrinh dk lkjla{ksi esa bl izdkj gSA ekU;sA 

rqEgkjk dHkh fcNksg us gksA ;gk¡ jgdj lkoZHkkSe thou;kiu djks vFkkZr 'kkar vkSj le`f) 

dks izkIr gksvksA bl ?kj esa vius I;kjs cPpksa ds lkFk Qwyksa Qyksa vkSj ?kj ds dke dkt dh 

vksj rqEgkjk /;ku jgsA ¼bl izdkj iRuh dk llqjky vkuk dkjkx`g esa vkuk ugha gSA½ 

   lIrinh esa tks mn~xkj mPpkfjr gksrs gSa mlls Li"V gksrk gS fd vc vkRek 

izk.k ,d gS 'kjhj nks gSA nksuksa ds eu esa ,d nwljs ds izfr eaxydkeuk gksA ukjh ifrozrk 



gh xoZ gksxkA 

   sa ds lkFk dYiukRed gSA 

u{k= tSls vki fLFkj gSa oSls gh ge ifjokj esa lnk ds fy, fLFkj gksaA gs lrhekrk v:a/krh 

 tqM+ tk,aA gekjk vkilh 

 

 lIrinh ds iwoZ oj&o/kw ds gkFk ,d lkFk cka/k fn, tkrs gSa vkSj muds oL=ksa 

dks Hkh feykdj xkaB yxk nh tkrh gSA bldks xzafFkca/ku dgrs gSaA bldk vfHkizk; ;g gS 

fd  oj&o/kw nksuksa 'kjhj ls ,d gks x, rFkk ,d nwljs ds fy, lnk ds lkFkh Hkh cu x, 

gSa A ;g izkfFkZr fd;k tkrk gS fd oj&o/kw dk lEcU/k banz vkSj banzk.kh] foHkkolq vkSj Lokgk] 

lkse rFkk jksfg.kh] uy rFkk ne;arh] oSJo.k vkSj Hknzk] ofLk"B rFkk v:a/krh ,oa y{eh 

tkrs gSA 

lekiu& 

   blh if=dk esa fookg foPNsn dh fMØh nsus ds iwoZ esy feyki gsrq U;k;ky; 

}kjk iz;Ru djus ds fo"k; esa ys[k fy[kk gSa og dsoy fof/k ds izko/kku ls lEcfU/kr gS 

ysfdu ,sls esy feyki dk D;k egRo gS mldh Ik̀"BHkwwfe le>us gsrq ;s ys[k T;knk izHkkoh 

jgsxk ftlls Kkr gksxk fd ,d L=h viuk loZLo R;kx djds ;gka rd fookg iwoZ dk uke 

rd R;kx dj ek;ds ls ifr ds ?kj vkrh gS o iw.kZ leiZ.k ds lkFk iRuh ds :Ik esa thou 

fcrkuk pkgrh gS o blfy, lIrinh ds ek/;e ls iRuh ls ifr us vis{kk,a dh gSa mUgsa 

vfXu nsork dks lk{kh j[kdj og fuHkkuk Hkh pkgrh gS rc bu lc ckrksa dk fparu gesa Hkh 

djuk gS fd fookg foPNsn dh fMØh ikfjr djus ds iwoZ Hkjld iz;Ru gks fd fookg 

foPNsn u gks ikosA lIrinh dk vFkZ Hkkouk o mn~ns'; ;fn le> esa vk tkos rks ge ;g 

fuf'pr :Ik ls dg ik,Wx fd ;g fn[kkok ugha gS vkMacj ugha gS u ik[kaM gS u gh va/k 



tkrk gS A dksbZ Hkh /keZ iaFk] tkfr gks ;k fjokt :<+h ;k ijaijk jgh gks izfØ;k fHkUu gks 

ldrh gS y{k ,d gh gS fd ifr&iRuh dk lEcU/k dsoy Hkksx foykl dk ;k larrh mRiUu 

djus dk gh ugha gSA vfirq lekt /keZ fuHkkuk gS o lekt dks O;fFkr vuq'kkfLkr rFkk 

mRrjksRrj lqlaLd`r djus dk Hkh gSA L=h o iq:"k fookg laLdkj ds ek/;e ls l[kk l[kh 

HkkoukRed :Ik ls Hkh izHkkoh fl) gks rFkk esy feyki gsrq tc lEcfU?kr ifr&iRuh vkids 

pascj esa vk, rks mUgsa lIrinh dk vk'k; crk;k tk ldsA HkkoukRed n`f"V  ls le>k;k 

tk ldsA 

lanfHkZr xzUFk & 

¼1½ fookg laLdkj&fl)s”

ykW }kjk eqYyk ,oa xkSM+ ¼4½ Legal and Constitutional History of India by 

Ramajoh (5) The Laws of Manu by G- Bhuler and F. Maxmuller. ¼6½ Jh 

in~ekdj x.ks'k nkeys] iwoZ ys[k vf/kdkjh e-iz- mPp U;k;ky;] tcyiqj ds lkFk 

ea=.kkA 

dk;sZ"kq ea=h dj.ks"kq nklh] HksT;s"kq ekrk 'k;us"kq jaHkkA 
/kekZuqdwy {ke;k /kfj=h] tM~xq.;esrf} izfrozrkukeAA 

   dk;Z esa lykgdkj] x`gLFkdke esa nklh vuq:i] Hkkstu ds le; ekrk vuq:Ik] 

ifrozrk L=h ds Ng xq.k gSA 

 

 

 

 

 

 



 

 

HINDU MARRIAGE & AGE 

V.K. Shrivastava 

D.J. Durg 
 

    A particular Matrimonial relationship, having statutory status between a 

man and a woman is commonly called Marriage, which is the origin of a family. Since 

ancient days certain conditions are continuing for marriage and after fulfillment of those 

conditions only a marriage tie is given recognition in Society. Before coming into force 

of the Hindu Marriage Act 1956 a Hindu marriage could be solemnized in accordance 

with the customary rites or under Special Marriage Act 1954. 

   After coming into force of the Hindu Marriage Act 1956 a Hindu Marriage 

may be solemnized in accordance with the provisions contained therein or in accordance 

with the provisions of the special Marriage Act. 1954.  

   Hindu Marriage Act 1956, Section 5 (iii) as amended by Act 2 of 1978 has 

laid down that a marriage between any two Hindus may be solemnized if the bridegroom 

has completed the age of twenty one years and the bride is of the age of eighteen years at 

the time of marriage.  

   Most important feature of this condition is that the violation of this 

condition does not make the marriage void although the violation is punishable under 

section 18 of the Act.    

   Under Special Marriage Act 1954 as per section 4 (c) a marriage between 

any two person may be solemnized if at the time of marriage the male has completed the 

age of twenty one years and the female has completed the age of Eighteen years. As per 

section 24(I)(i) it is clear that if condition specified above is violated then the marriage 

shall be null and void.  

   When under both these enactments, age restrictions are the same, then it is 

necessary to avoid the ambiguity that the marriage solemnized under Hindu Marriage Act 



in violation to age restriction must be declared null and void.  

   Under Article 14 and 15 (1) of our Indian Constitution man and woman are 

treated at par but under above provisions different age has been fixed for woman and man 

for entering into married life on the ground that woman attains maturity earlier than male.  

   Minimum age for bride and bridegroom has been fixed to save the children 

and immature boys and girls but ignoring the fact that still in our society a man of sixty 

can marry a girl of teen age. 

   I am of the view that different scale age for man and woman as prevalent 

now should be abolished and minimum age for both be kept alike and some age 

difference should be fixed for those who are interested in marrying in their old age so that 

woman, who are compelled, oppressed or forced under influence of money, power or 

threat to marry old persons.  

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

viuk gh nks"k fookg foPNsn vf/kdkj dks fufeZr ugha djrk [/kkjk 23 ¼1½ d]  

fgUnw fookg vf/kfu;e]  

lkS-  

vfr- - T;ksfr 

ekuuh; U;k;kkf/kifr egksn; Jheku lh-ds- 

oxZ esa fgUnw fookg vf/kfu;e ij ,d O;k[;ku fn;k Fkk mlesa loksZPp U;k;ky; }kjk ,d v|ru 

U;k; ǹ" "k.kkRed O;k[;k dh FkhA mu fopkjksa ls iszfjr gksdj lkS- eatw 

~Hkkfodk 

\ 

laiknd 

 

   fookg laca/kksa dks VwVus ls cpkus ds fy;s ekuuh; loksZPp U;k;ky; }kjk 

ikfjr ,d egRoiw.kZ fu.kZ; ftlls lHkh oSokfgd fooknksa dks fuiVkus okys U;k;ky;ksa] 

dks fujkdj.k djrs le; oSokfgd laca/kksa ds laca/k esa ekuuh; lkekftd vU; nkf;Roksa 

dk fopkj djuk Hkh gSA     

   ekuuh; loksZPp U;k;ky; }kjk ghjkpanz Jhrfuokl euxkaodj fo:) lquank] 

flfoy vihy la- 1473@1999 fu.kZ; fnukad 20&3&2001 ¼1½ vijk/k fu.kZ; tuZy 

¼mPpre U;k;ky;½ 465 

fgUnq fookg vf/k- 1955] /kkjk 13 ¼1&d½ 1] 10 vkSj  23 ¼1½ d ds varxZr ifr }kjk 

viuh iRuh o iq=h dk Hkj.k iks"k.k djus ls budkj djus rFkk laca/kksa ds chp vkSj 

vf/kd vyxko iSjk djds :[kkiu fn[kkuk ftlls IkquZfeyu vlaHko gks tkos( ,slk 

djds vihykFkhZ ifr us fookg fo"k;d nks"k fd;k gS] vkSj fookg foPNsndk vuqrks"k izkIr 

djds ds fy;s] mDr  nks"k dk ykHk izkIr djuss dk Hkh mlus iz;Ru fd;k gSA ,d vU; 

n`"Vkar ¼2001½ 4  SCC. 250 psrunkl fo- deyknsoh  dk Hkh lanHkZ blh fo"k; ij fn;k 

tk ldrk gSA 



    ifr dk tkjrk dh n'kk esa jguk ,d pkyw jgus okyk vijk/k gSA og ml 

U;kf;d I`kFkd dj.k dh fMØh ¼/kkjk 10 ¼1½  fgUnw fookg vf/k- 1955½ ds ikfjr gks tkus 

 gks tkrk tks ifr iRuh ds dfri; mu drZO;ksa vksSj 

vk/;rkvksa dks tks muds fookg ls lacaf/kr gS] dsoy fuyfEcr djrh   gS A fookg ds 

fookg foPNsn dh fMØh dk vuqrks"k nsus ls budkj djds lgh fu.kZ; fn;k gSA  ¼fu.kZ; 

dk pj.k  18-02-21½ vihykFkhZ ifr dh vihy [kpsZ lfgr ekuuh; loksZPPk U;k;ky; us 

fujLr dh gSA 

   ekuuh; loksZPPk U;k;ky; us vius bl fu.kZ; esa ,d egRoiw.kZ fof/k ds 

izko/kku dh O;k[;k dh gSA rduhdh jhfr ls U;kf;d I`kFkddj.k dh fMØh ds 1 o"kZ ds 

vanj nksuksa Ik{kksa esa dksbZ lgokl dk iqujkjEHk ugha gqvk gS blh vk/kkj ij ifr us /kkjk 

13 ¼1½ fgUnw fookg vf/kfu;e ds rgr fookg foPNsn ds fy;s vkosnu izLrqr fd;kA 

   izR;FkhZ iRuh us fookg foPNsn ds vkosnu Ik= dk izfrokn fd;k mlesa vU; 

ikyu ugha fd;k u Hkj.k iks"k.k fn;kA blh vk/kkj ij fookg foPNsn dk vkosnu Ik= 

fujLr fd;k tkosA fookg foPNsn dk vuqrks"k izkIr djus ds fy;s vius Lo;a ds nks"k 

dk og ykHk mBkus dk iz;Ru dj jgk gSA 

   bl izR;FkhZ iRuh ds izfrokn ij fopkj jdus ds ckn dukZVd mPp U;k;ky; 

us ,e-,e-,- uEdj  1436@1988 esa fnukad 10&4&1995 dks fu.kZ; fn;kA iRuh }kjk 

mBk;s izfrokn dks Lohdkj fd;k ,oa ifr vihykFkhZ dk fookg foPNsn ds vkosnu Ik= 

dks 

loksZPp U;k;ky; ds le{k izLrqr dh A 

   bl fu.kZ; esa eq[; :Ik ls /kkjk 13 ¼1d½ ds fuokZpu ij vkSj /kkjk 10 rFkk  

jk 10 U;kf;d 



fn;k gS D;ksafd fookg 

+    foPNsn dk U;kf;d I`kFkddj.k ;k nkEiR; vf/kdkjksa dh iquZFkkiuk ds vkns'k 

nsrs le; fdu ckrksa ij fopkj djuk gS ;g ns[kus dk dRkZO; ;k nkEiR; vf/kdkjksa dh 

U;k;ky; dk gSA /kkjk 23 ¼1½ d ds izko/kku fuEu gSA 

23 ¼1½ d- dk;Zokfg;ksa esa fMØh %& ;fn bl vf/kfu;e ds  v/khu gksus okyh fdlh 

dk;Zokgh esa] pkgs mlesa izfrj{kk dh xbZ gks ;k ugha] U;k;ky; dk lek/kku gks tk, 

fd& 

¼d½ vuqrks"k vuqnRr djus ds vk/kkjksa esa ls dksbZ u dksbZ vk/kkj fo|eku gS vkSj vthZnkj 

mu ekeyksa dks NksM+dj] ftuesa muds }kjk /kkjk 5 ds [k.M ¼2½ ds mi[kaM ¼d½] 

mi[kaM ¼[k½ ;k mi[kaM ¼x½ esa fofufnZ” "V vk/kkj ij vuqrks"k  pkgk x;k gS vuqrks"k 

ds iz;kstu ls vius gh nks"k ;k fu;ksX;rk dk fdlh izdkj Qk;nk ugha mBk jgk ;k 

mBk jgh gS] vkSj ----------------------------- 

bl izdkj fgUnw fookg vf/kfu;e ds rgr mijksDr /kkjk ds rgr ikfjr dh tkus okyh 

fMØh nsus ds iwoZ nkos ds laca/k esa U;k;ky; ds lek/kku dh ckr dgh gSA bl lek/kku 

ds fy;s nks"k dk ykHk ysus dh Ik{kdkjksa dh uh;r dks igpkuuk vko';d gSA 

/kkjk 23 fgUnw fookg vf/kfu;e dh Hkk"kk gh ;g nf'kZr djrh gS fd ;g vf/kfu;e ds 

v/khu izR;sd dk;Zokgh dks fu;af=r djrh gSaA ;g drZO; U;k;ky; ij Mkyk x;k gS fd 

og ekaxs x;s vuqrks"k dh fMØh rHkh djs tc bl mi /kkjk esa mYysf[kr 'krsZ iwjh gks] 

vU;Fkk ugha A   

vihykFkhZ ifr us iRuh o iq=h dk Hkj.k iks” "k.k dks nsus ls budkj dj /kkjk 23 ds 

rgr nks"k iw.kZ dk;Z fd;k gS rFkk vc fookg foPNsn dk vuqrks"k ekaxdj og vius Lo;a 

ds nks"k dk ykHk mBk jgk gSA fu.kZ; dk pj.k  13 dk mYys[k bl izdkj gS A eqYyk 

ds fgUnw ykW esa  ¼17oas laLdj.k ds I`k"B 121½ dgk x;k gS A 

^^lgokl dk vFkZ gS ifr&iRuh ds :Ik esa lkFk&lkFk jgukA og iRuh ds izfr ifr ds 

:Ik esa dk;Z djus okys ifr ls vkSj ifr ds izfr iRuh ds :Ik esa dk;Z djus okyh iRuh 



ls feydj curk gS ftlesa iRuh ifr ds izfr x`fg.kh ds drZO;ksa dk ikyu djrh gS vkSj 

ifr viuh iRuh dh oSlh laHkky djrk gS tSlh fdlh ifr dks djuh pkfg,A lgokl 

lgokl ¼lEHkksx½ gksrk gS ;k ughaA ;fn jfr ØhM+k gksrh gS rks og ,d cgqr gh lqn`<+ 

lk{; gS& ;g fu'pk;d lk{; gks ldrk gS fd os lgokl dj jgs gSa] fdUrq bldk vFkZ 

;g ugha gS fd p¡wfd os  eSFqku  ugha dj jgs blfy, lgokl ugha dj jgsA lgokl ls 

dsoy fuokl ls fHkUu dqN foif{kr gSA bldk ;g vFkZ gksuk pkfg, fd ifr vkSj iRuh 

us ifr vksj iRuh ds :Ik esa thou O;rhr djuk izkjaHk dj fn;k gS vkSj ifr vkSj iRuh 

ds :Ik esa viuh gSfl;r vkSj fLFkfr dks mUgksaus laHkky fy;k gSA^^ 

/kkjk 13 ¼1&d½ c /kkjk 23 ¼1½ d izko/kkuksa dks ;fn lkFk&lkFk Ik<+k tkos rks tks 

k/kkj gS rc 

Hkh nwljs Ik{kdkj ds fo:) fookg dh fMØh dk vuqrks"k izkIr djus dk dksbZ fufgr 

vf/kdkj ugha gks tkrk A 

   ;g ckr /;ku nsus ;ksX; gS fd ifr&iRuh ds chp dk laca/k ekuoh; thou 

ls gSA ekuoh; thou yhd ij ;k dkuwu }kjk vfHkdfFkr fd;s rkSj rjhds ls ugha 

pyrk A ;g Hkh /;ku esa j[kuk gS fd fookg ds Ik{kdkjksa  ds chp ds laca/k dks LFkk;h 

:Ik ls foPNsn djus dh vkosnd dh izkFkZuk dks Lohdkj djus ls igys ml laca/k dh 

ifo=rk dks cuk;s j[kus dk gjsd iz;kl fd;k tkuk pkfg;sA bldk egRo u dsoy nks 

O;fDr;ksa ;k muds cPpksa ds fy,s gS oju lekt ds fy;s Hkh gSaA 

   fookg foPNsn dh fMØh nsuk gS ;k ugha ;k izR;sd izdj.k ds rF;ksa vkSj 

izdj.kksa esa leku :Ik ls ykxw gksus okyk dksbZ lkekU; fl)kar cukuk cgqr gh [krjukd 

o nq[knk;h gksxkA bl izdkj vf/kfu;e dk mn~ns'; vkSj iz;kstu ifr&iRuh ds chp ds 

oSokfgd laca/k dks cuk;s j[kuk gS] ,sls laca/kksa dks rksM+ nsus dks izksRlkgu nsuk ugha A 



bl izdkj fookg fo"k;d fooknksa esa vuqrks"k lqfuf'pr djus ds fy;s voS/krk vkSj 

vuSfrdrk dks fdlh O;fDr ds lgkjs ds :I esa izksRlkfgr ugha fd;k tk ldrkA 

1981 fgUnw ykW fjiksVZ&Ik"B 331 nsgyh mPp U;k;ky;  us dgk gS fd & India‟s 

divorce law is founded on the concept of the matrimonial offence. Before a 

marriage can be dissolved, the complaining spouse has to prove that the other 

spouse is guilty of cruelty, true, creuelty is not a crime (Now defined under S. 

498 A of the I.P.C.) but the offending spouse has nevertheless to be found 

guilty. Though in some jurisdictions the term “guilty of cruelty” is used instead 

of  “treated with cruelty”. The concept of guilt is the underlying assumption in 

the divorce law for breaking an indissoluble union against the will of the 

offending spouse. On grant of the relief, each party must forfeit the status of 

matrimony, one voluntarily, the other involunatarily. But the guilty party cannot 

take advantage of its own wrong. 

   ,d vU; n`"Vkar eueksgu fo- - ds- 59&63 esa ogha 

ckrsa vU; :Ik ls crkbZ xbZ gSa tks orZeku fu.kZ; dh n`f"V ls mYysf[kr gSA ftldk 

[kqyklk vkxs fd;k gS& 

nks"k ;k fu;ksZX;rk 'kCn dk Hksn uhps vU; n`"Vkarksa esa Hkh crk;k gS mlesa dgk x;k gS      

fd & 

The conduct alleged has to be something more than a mere disincination to 

agree to an offer of reunion; it must be misconduct serious enough to justify 

denial of the relief to which the husband or the wife is otherwise entitled ; 

Ramkali Vs. Gopaldas, 1971 ILR Del 6 (FB), Gajna Devi Vs. Purushottam, 

1977 Del 178, Dharmendra Vs. Usha, 1977 SC 2218. 

loksZPp  U;k;ky; ds ghjkpanz fo:) lquank ds bl fu.kZ; ds dkj.k dbZ U;k; n`"Vkar 

vksOgj :YM gks x, gSa o u;k fl)kar izfrikfnr gqvk gS ftldk foLrkj djds crk;k 

x;k gS fd vius gh nks"k ;k fu;ksZX;rk dk ykHk ysus dk okLrfod vFkZ D;k gSA 

dqN vU; n`"Vkar tks vHkh rd vfLrRo esa Fks bl izdkj gSa& 

   The word „wrong‟ has been explained in so many judgments. 



  Wrong is, technically speaking, an injury, & whether in a given set of facts 

& circumstances it constitutes a wrong or not will depend upon the nature of the case. 

Non-cohabitation, in a petition for judl separation, may not be a wrong but nonrestitution 

of conjugal rights in a petition for restitution of conjugal rights would be a wrong where 

the Court is satisfied on the lack of bonafide on the part of the party seeking relief on the 

ground of non cohabitation after the decree was passed. In judicial separation 

proceedings, the DH may thwart the attempts of the JD to resume cohabitation because 

he is backed by an authority of law to do so, but in a case for restitution of conjugal rights 

such a thwarting would be a wrong disentitling the party to seek divorce by taking 

advantage of his own wrong: Man Mohan v Kailash Kumari 1984 JK 59-63. (Please go 

through the whole judgment)  

1. A wrong to someone is wrong to everyone: Sunil Batra 1980 SC 1579-1600.  

2. Two wrongs never make a right: 1974 SC 31 para 17.  

3. Wrong within the meaning of S. 23(1)(a), Hindu Marriage Act: The conduct 

alleged has to be something more than a mere disinclination to agree to an offer of 

reunion; if must be misconduct serious enough to justify denial of the relief to 

which the husband or the wife is otherwise entitled: Ram Kali v Gopal Das 1971 

ILR Del 6 FB, Gajna, Devi v Purushottam 1977 Del 178, Dharmendra v Usha 

1977 SC 2218: Meera v Rajinder 1986 Del 136-8. The expression „petitioner‟ is 

not in any way taking advantage of his or her own wrong occurring in cl (a) of S. 

23 (1) of the Act does not apply to taking advantage of the statutory right to obtain 

dissolution of marriage which has been conferred on him by S. 13 (1 A). In such a 

case a party is not taking advantage of his own wrong, but of the legal right 

following the passing of the decree & the failure of the parties to company with 

the decree : KS Lalithamma v NS Hiriyanniah 1983 Kar-63-6; see Geeta v 

GVRKS, Rao 1983 AP 111-4.  

4. Non payment of alimony by the husband to the wife is undoubtedly a “wrong”, but 

the expression “the petitioner……….. is not in any way taking advantage of his or 

her own wrong” in S. 23 (1 ) (a), HM Act must mean such a wrong of which the 

petitioner can take & is seeking to take advantage in order to obtain a decree or 

order favourable to him or her. If a husband has suffered a decree for judicial 

separation at the instance of the wife & does not pay the alimony payable to the 

wife & then files „a petition for divorce against the wife u/s 13 (1 A), he would be 

acquiring no advantage whatsoever in obtaining such a decree, if he is otherwise 

entitled thereto, on the score of non-payment of alimony. If such alimony or 

maintenance is ordered to be paid under the provisions of the HAM Act, 1956 or 



the Cr PC, & the husband does not comply with the order, the same may under 

certain circumstances secure an advantage to the wife in obtaining a decree for 

divorce u/s 13(2)(iii). But no advantage can or does accrue to a husband for his 

failure to pay any alimony or maintenance to the wife in obtaining a decree for 

divorce against the wife u/s 13(1A) &, therefore, the husband cannot be said to be 

in any way taking advantage of such non-payment within the meaning of 5 23(1) 

(a) in prosecuting his petition for divorce u/s 13(1 A).  

  A husband, against whom a wife has obtained a decree for judicial 

separation is no longer under any obligation to cohabit with the wife & therefore, his 

failure to do so would constitute no “wrong” within the meaning of S. 23(1) (a) to 

disentitle him from a „decree for divorce u/s 13 (1A) : Sumitra v Gobinda 1988 Cal 192 

FB per AM Bhattacharjee & Ghosh JJ, Das Ghosh J contra. overruled by the judgment in 

Harachand‟s case 2001 ANJ 465 (SC) Bal mani vs Jayantilal AIR 1979 Gujarat not 

approved virtually overruled Dharmendra Kumar vs Usha Kumar 1974 (4) (SCC) 12 

discussed and distinguished.  

  Attention can be drawn to one more citation reported in (2001) 4 SCC 250, 

Chetan Das Vs. Kamala Devi in which it is said that the provisions of Section 13 (1) (i-b) 

and 23(1) (a) (b) & (e) cannot be used as a formula to gain relief of divorce automatically 

in case of irretrievable breakdown of marriage. When party seeking divorce is found in 

course of Judicial Proceedings to have committed matrimonial offence (in this case 

adultery) and has been unable to establish any allegation against the spouse a decree of 

divorce on the ground of irretrievable breakdown of marriage cannot be granted. Erring 

party cannot be permitted to break the marital bond by taking advantage of his own 

wrong. In this case there was an offer by spouse who filed petition for divorce on the 

ground of desertion to live with respondent. The husband had earlier persuaded wife to 

live with him on the promise of good behaviour but had continued an adulterous 

relationship and wife had left him, the husband‟s offer before the Supreme Court that he 

has still prepared to keep his wife not sincere and did not deserve to be seriously 

considered. 

 



feyki ds izko/kkuksa ij Hkh dksbZ fMØh ;k vkns

gS D;ksafd esy&feyki dh izfØ;k Hkh dsoy vkSipkfjdrk ugha gS vfirq blds fy;s 

bZekunkjh ls ldkjkRed iz;kl djuk gSA ?kj rksM+uk vklku gS tksM+uk dfBu gSA ifr 

lkekftd nkf;Ro ij Hkh 

ij iM+us okys izHkko ij Hkh fopkj djuk gSA 

 ifr iRuh ds >xM+ksa fooknksa  o dyg ls lcls T;knk izHkkfor o misf{kr cPps gksrs 

gSa cr% cPpksa ds fgr dY;k.k Hkfo"; ds izfr Hkh ifr iRuh dks lpsr djus dk nkf;Ro 

esyfeyki ds le; U;k;ky; dk gS A lkjh ckrksa ij esy feyki ds le; lexz :Ik ls 

fopkj djuk pkfg;s blds ckotwn Hkh ;fn esy feyki dk iz;kl lQy ugha gksrk rks 

fookg foPNsn vafre mik; rks gS gh ysfdu /kkjk 23 ¼1½ d ds rgr dksbZ Hkh ifr iRuh 

vius gh }kjk fd;s x;s nks"k dk ykHk U;k;ky; dks ek/;e cuk dj u ys ;g /;ku nsus dk 

ij fopkj djds fu.kZ; nsuk gSA  

HINDU MARRIAGE ACT, SECTIONS 13 (l-A) (1), 10 AND 23 (1) (A):- 

2001 (1) A.N.J. (SC) 465=(2001) 4 SCC 125 HIRACHAND VS. SUNANDA  

Appellant not only commits the matrimonial wrong in refusing to maintain his 

wife and further strange the relation creating acrimony rendering any rapprochement 

impossible but also tries to take advantage of the said „wrong‟ for getting the relief of 

divorce. Living in adultery on the part of husband is a continuing matrimonial offence. It 

does not get frozen or wiped out merely on passing of a decree for judicial separation 

which merely suspends certain duties and obligations of the spouses in connection with 

their marriage and does not snap the matrimonial ties. High Court was right in declining 

the relief of a decree of divorce to the appellant.  

Paragraph18 of the judgment is reproduced:-  

Now we come to the crucial question which specifically arises for determination 

the case; whether refusal to pay alimony by the appellant is a „wrong within the meaning 

of Section 23 (1) (a) of the Act so as to disentitle the appellant to the relief of divorce. 

The answer to the question, as noted earlier, depend on the facts and circumstances of the 



case and no general principle or straight jacket formula can be laid down for the purpose. 

We have already held that even after the decree for judicial separation was passed by the 

Court on the petition presented by the wife it was expected that both the spouses will 

make sincere efforts for a conciliation and cohabitation with each other, which means that 

the husband should behave as a dutiful husband and the wife should behave as a devoted 

wife. In the present case the respondent bas not only failed to make any such attempt but 

has also refused to pay the small amount of Rs. 100 as maintenance for the wife and has 

been marking time for expiry of the statutory period of one year after the decree of 

judicial separation so that he may easily get a decree of divorce. In the circumstance it 

can reasonably be said that he not only commits the matrimonial wrong in refusing to 

maintain his wife and further estrange the relation creating acrimony rendering any 

rapprochement impossible but also tries to take advantage of the said „wrong‟ for getting 

the relief of divorce. Such conduct in committing a default cannot in the facts and 

circumstances of the case be brushed aside as not a matter of sufficient importance to 

disentitle him to get a decree of divorce under section 13 (1-A).  

With the courtesy of S.C.C. and Eastern Book Company, Lucknow the extract is 

published.  

A. Hindu Marriage Act, 1955-Ss. 13(1-A and 23 (1) (a)-Divorce under S. 13 (1-A), 

held, can be granted only if conditions stipulated in S. 23 (1) (a) are satisfied-

Therefore if court finds that a person is attempting to take advantage of his own 

“wrong”, in terms of S. 23 (1) (a), for the purpose of gaining the relief of divorce, 

the court is bound to refuse such relief-Where respondent wife had obtained a 

decree of judicial separation on ground of husband‟s adultery and court had also 

ordered husband to pay maintenance to wife and daughter, held on facts, not 

paying maintenance and continuing to live in adultery were “wrongs” committed 

by husband for the purpose of S. 23 (1) (a)-High Court rightly dismissed appellant 

husband‟s petition for divorce under S. 13 (1-A)  

B. Hindu Marriage Act, 1955- S. 13 (1-A) - Purpose of sub-section (1-A), held, is to 

expand the right to apply for divorce, not to make the grant of divorce mandatory, 



merely on proof that there was no cohabitation or restitution of conjugal rights for 

the requisite period.  

C. Hindu Marriage Act, 1955- Ss. 13 (1-A) and 23 (1) (a)- Held, the two sections 

read together indicate that a petitioner seeking divorce under S. 13 (1-A) (i) does 

not have any vested right to the relief of divorce.  

D. Hindu Marriage Act, 1955- Ss. 13 and 13 (1-A) - Divorce-Held, before divorce is 

granted every attempt should be made to maintain the sanctity of the marital 

relationship between the parties as that relationship is important not only for the 

individuals concerned and their children, but also for society at large.  

E. Hindu Marriage Act, 1955- S. 10- Judicial separation-Held, provision clearly 

provides that decree of judicial separation is not final and may even be rescinded-

Effect of decree is that certain marital rights and obligations are suspended-In their 

place rights and duties prescribed in the decree are substituted.  

F. Hindu Marriage Act, 1955-S. 10-Judicial separation-Decree of, held, does not 

sever or dissolve the bond of marriage, but rather provides an opportunity to the 

spouses for reconciliation and readjustment - It would, therefore, be wrong to infer 

that under S. 10 (2) the petitioners has a be vested right to a decree of divorce, 

even if he has made no attempt at reconciliation or has behaved in a manner to 

actively prevent it.  

G. Hindu Marriage Act, 1955-Generally-Purpose of, held, is to maintain marital 

relationship, not to encourage the break-up of such relationships.  

H. Hindu Marriage Act, 1955-Ss. 10 and 13(i)(1)-view that matrimonial offence of 

adultery would be deemed to be exhausted once a decree of judicial separation is 

passed, is not correct. The judges are requested to go through Chetan Dass Vs. 

Kamala Devi (2001) 4 SCC 250 which is also being published separately. Copy of 

the letter No. D.O. No 26(2) 2000 coord. received from Joint Secretary National 

Human Rights commission, Sardar Patel Shawan, Sansad Marg, New Delhi 

110001 is being published for general information. The Judges may purchase the 

said book. This institution has found the book useful for judges,  

NOTE :- It is requested to go through the case law in Manmohan Vs. Kailash 

Kumari, AIR 1984 J & K 59 (63). That will make the law clear. There were divergent 



views on this subject. Now the Supreme Court has settled the matter finally 

 

 

Ikfr&ifRu ds chp esy feyki& U;k;ky; dh Hkwfedk

 

iq:"kksRre fo".kq uketks'kh 

ifr&ifRu ds chp esy feyki vkSj og Hkh rhljs Ik{k ¼fo'ks"kdj U;k;ky; }kjk½ cM+k  ifo= 

dke gSA oSls ifr&iRuh ds chp fdlh Hkh ckr esa rr̀h; Ik{k us gLr{ksi dHkh Hkh ugha djuk pkfg;s A 

blfy;s fd ,d dSaph ds nks Qy gksrs gSaA pkgs fn[kus esa os nks QkM+ fn[krs gksa ysfdu dksbZ Hkh rhljk 

O;fDr chp esa vk,xk rks og dkxt tSlk dV tk,xkA ysfdu /;ku j[kuk vki rks dSaph ds nks ikrksa 

dks tksM+us okys uV&cksYV gks ftl dkj.k dSlh ds :Ik esa nks ikrsa ,d cus jg ldrs  gSa A 

 /kkjk 23 ¼3½ fgUnw fookg vf/kfu;e ds izko/kku rks dgrs gSa fd U;k;ky; dks chp esa rks iM+uk 

gh iMs+xk A iM+uk Hkh pkfg;sA fgUnw fof/k ds vuqlkj fookg ,d lafonk ugha gS vfirq L=h&iq:"k ds chp 

% tgka ekufld vk/kkj ls ifr&iRuh ds cph 

vyxko dh laHkkouk c<+ tkrh gS og nksuksa esa ls dksbZ ,d Ik{k U;k;ky; esa fookg foPNsn dh lgk;rk 

ekaxus gsrq vk tkrk gS ogka ij U;k;ky; dk izdj.k ds izkjafHkd le; ls izdj.k ds vafre fujkdj.k 

rd ;g dRkZO; gS fd og Ik{kdkjksa ds chp esy feyki ¼fjdkfUlys'ku½ dk iz;Ru lØh; :Ik ls 

ldkjkRed n`f"Vdks.k viukrs gq, djsA ,slk ugha gks ldrk fd fookg foPNsn ds izdj.k esa vafre Nksj 

ij tc rdZ lquus dk volj vk,xk rks ge ,slh vkSipkfjdrk dk fuokZg djsA ;g dYiuk fd ifr 

iRuh cM+s gksf

¼vf/kdka'k ekeys esa os ugha gksrs blhfy, U;k;ky; esa vkrs gSa½ gekjk drZO; gS fd muds chp esa esy 

feyki gks tkos ,oa lkeatL; LFkkfir gksA vr% le; le; ij U;k;ky; us vafre {k.k rd ;gk¡a rd 

fd fu.kZ; ds iwoZ {k.k rd  4&6 ;wfuV~l dh  ¼izdj.k ds fujkdj.k dh½ fpark u djrs lkeatL; 

LFkkfir djuk pkfg;s A ,slk gks tkrk gS rks eku ysuk fd  4&6 ;wfuV~l geus mu nksuksa dks esy feyki 

ds miy{k esa ^^'kqHk dkeukvksa lfgr lknj lizse HksaV^^ ds :Ik+ esa ns fn, A  

 Ik{kdkj tc vkrs gSa rks esy feyki ds fy, U;k;ky; }kjk iz;Ru djuk vklku gks tkrk gS A 

esy feyki gsrq fdlh dkj.k Ik{kdkj ugha vkrs gS rks mUgsa cqykus gsrq v'ks"k iz;Ru gksuk gh pkfg;s A esy 

feyki ds fy, U;k;ky; Lo;a us iz;Ru djuk 

lkeatL; gsrq fdlh vU; O;fDr dks Hkh ,slk funsZ'k fn;k tk ldrk gSA ,d izdj.k] vkj-Ogh-,l-,y- 



vUukiw.kZ fo- vkj- lkbZdqekj 1981 ¼lfIyeasV½ ,l-lh-lh- 71 ¼72½ ds izdj.k esa] loksZPp U;k;ky; 

us izdj.k ds ifr iRuh dks ,d lkFk fdlh I`kFkd edku esa jgus gsrq dgk o mPp U;k;ky; ds 

- 

izseyrk  1979 ,e-ih- ,y-ts-Ik`"B 248 esa Hkh ;gh ckr crkbZ gS A 

vf/kfu;e dh /kkjk 23 ¼ -----------------------,slk djuk laHko gks Ik{kdkjksa 

ds chp esy feyki djkus dk iw.kZ iz;kl djsâ ^ vioknkRed izko/kku ijarqd esa fn, gaS A bl izdkj iw.kZ  

¼every½ iz;Ru ¼endeavour dks ,slk dRkZO; 

lkSaik x;k gS fd og iw.kZr% iz;Ru djsa fd esy feyki gks ldsA 

vfHker gks fd esy feyki laHko ugha gS rks og vfHker ek= gS U;k;ky; ml vk/kkj ls ek= fu.kZ; ugha 

nsxk vfirq U;k;ky; Lo;a dh ,slk larks"k djuk gSA 

izdj.k esa ,d Ik{k }kjk izLrqr fookg foPNsn ds izdj.k esa dHkh dHkh nwljk Ik{k ,d Ik{kh; gks 

tkrk gS rks bldk ;g vFkZ ugha gS fd esy feyki dk iz;Ru gksuk gh ugha gSA ,slk fLFkfr esa Hkh nwljs 

Ik{k d  

dHkh dHkh /kks[kk gks tkrk gS fd izfroknh vuqifLFkr gksrk gS o ,d Ik{kh; fMØh gks tkrh gSA 

ysfdu U;k;ky; us ns[kuk pkfg;s fd leUl dk fuokZg lkekU; ,oa iathd`r Mkd }kjk fd;k x;k gS ;k 

ugha tks vfuok

Ik{kdkj dh mifLFkfr iqu% lqfuf'pr djkbZ tk ldrh gSA ,slk vkHkkl rd ugha gksrk fd ,d Ik{kh; 

izdj.k esa ,slk ugha gks ldrkA y{; esy feyki dk gksrk gSA /;ku jgs /kkjk 23 ¼4½ ds varxZr fookg 

foPNsn dh fMØh dh udy Hkh Ik{kdkjksa  dks fu%'kqYd nsuk gS vr% ,d Ik{kh; Ik{kdkj ds irs ij Hkh 

fMØh dh udy Hksth tkuk pkfg;sA ,slk lkekU; o iathd`r Mkd }kjk U;k;ky; ds O;; ls fd;k tk 

ldrk gSA ftlls ,d Ik{kh; Ik{kdkj dks ;g Kkr gks lds fd ,slk izdj.k mlds fo:) ,d Ik{kh; gks 

x;k Fkk o fMØh gqbZ FkhA 

 vktdy ;g cgqr lkekU; gS fd NydiV&>wB&Qjsc }kjk leUl dk fuokZg gksuk crk fn;k 

tkrk gS blfy, Hkh t:jh gS fd izdj.k ds yafcr gksus ds dky [kaM esa vkilh esy&feyki dks nwljs 

Ik{k dks cqyk;k tk ldsA ,slk djuk vuqfpr o U;k;ky; ds vf/kdkfjrk ds cká ugha gksxk fd 

oknh@izkFkhZ ls 'kiFk Ik= cqyk;k tkos o dgk tkos fd 'kiFk Ik= ij ;g crk,a fd izfrizkFkhZ@izfroknh 

dk tks irk nkos esa fy[kk gSA og lgh gS A ;g Hkh fd;k tk ldrk gS fd izfrizkFkhZ iRuh gS rks mlds 



ek;ds dk irk izkFkhZ ifr ls ysdj o ek;ds ds irs ij leUl Hkstk tk ldsA izfrizkFkhZ ifr gS rks mlds 

firk dk irk ysdj mlds firk us fuokl LFkku ij leUl Hkstk tk ldsA mn~~ns'; rks ;gh gS uk fd 

izfrizkFkhZ dks fookg foPNsn dk lwpuk Ik= izkIr gksA blh izdkj izfrizkFkhZ] tks ,d Ik{kh; gS] dks fMØh 

dh udy Hkstrs le; Hkh ;gh izfØ;k viukuk pkfg;s rkfd lqfuf'pr gks lds fd foi{k dks ¼nwljs Ik{k 

dks½ fMØh dh udy fuf'pr :Ik ls fey x;h FkhA ,slk djus ls Hkfo"; esa nwljk fookg dj ysuk vFkok 

rRle ck/kkvksa dh cgqY;rk ls cpk tk ldsxkA 

 /kkjk 23¼2½] 23¼3½ o 23¼4½] fgUnw fookg vf/kfu;e ds izko/kku Rofjr lanHkZ gsrq ;gka fn, tk jgs 

gSaA 

 /;ku jgs fd O;ogkj izfØ;k lafgrk ds vkns'k 32 ,- fu- 1 ¼4½ lgiBhr vkns'k 32&, ¼1½ ¼3½ 

ds rgr fgUnw fookg vf/kfu;e ds fy, ykxw ugha gksrs gSA 

 vis{kk ;s Hkh gS fd nkos ds lkFk ifr iRuh dk fookg fo"k;d tksM+s ls QksVks ;k vU; le; dk 

QksVks gks A rkfd Hkfo"; esa xyr O;fDr dks [kM+k dj izdj.k fujkdr̀ u gks ldsA U;k;ky;ksa us ,sls 

ekeyksa esa jkthukesa ds le; ;k lk{; fyfic) djrs le; muds igpku fpUg fy[k ysuk pkfg, ,oa 

lkf{k;ksa ds gLrk{kj Hkh ys ysuk pkfg;s A 

Rofjr lanHkZ gsrq /kkjk 23 ¼2½ ¼3½ ,oa ¼4½ ds izko/kku uhps fn, gSa A 

 /kkjk 23 ¼2½   bl vf/kfu;e ds v/khu dksbZ vuqrks"k vuqnRr djus ds fy, vxzlj gksus ds iwoZ 

;g U;k;ky; dk izFker% drZO; gksxk fd og ,slh gj n'kk esa] tgka fd ekeys dh izd`fr vkSj 

ifjfLFkfr;ksa ls laxr jgrs gq, ,slk djuk laHko gks Ik{kdkjksa ds chp esy&feyki djkus dk iw.kZ iz;kl 

djsA 

 ijUrq bl mi/kkjk dh dksbZ ckr fdlh ,slh dk;Zokgha dks ykxw ugha gksxh ftlesa /kkjk 13 dh 

mi/kkjk ¼1½ ds [kaM ¼ii½ [kaM ¼iii½ [kaM ¼iv½ [kaM ¼v½ [kaM ¼vi½ ;k [kaM ¼vii½ esa fofufnZ"V vk/kkjksa esa ls 

fdlh vk/kkj  ij vuqrks"k pkgk x;k gSA 

/kkjk 23 ¼3½   ,slk esy feyki djkus esa U;k;ky; dh lgk;rk ds iz;kstu ds fy, U;k;ky;] 

;fn Ik{kdkj ,slk pkgs rks ;k ;fn U;k;ky; ,slk djuk U;k; laxr vkSj mfpr le>sa rks] dk;Zokgh;ksa 

dks 15 fnu ds vuf/kd dh ;qfDr;qDr dkykof/k ds fy, LFkfxr dj ldsxk vkSj ml ekeys ds Ik{kdkjksa 

}kjk bl fufeRr ukfer fdlh O;fDr dks ;k ;fn Ik{kdkj dksbZ ukfer djuss esa vlQy jgrs gSA rks 

U;k;ky; }kkjk uk

dks bl ckjs esa fjiksVZ ns fd esy&feyki djk;k tk ldrk gS ;k ugha rFkk djk fn;k x;k gS ;k ugha 

vksj U;k;ky; dk;Zokgh dk fuiVkjk djus esa ,slh fjiksVZ dks lE;d :Ik ls /;ku esa j[ksxkA 



/kkjk 23 ¼4½   ,sls gj ekeys esa] ftlesa fookg dk fo?kVu fookg&foPNsn }kjk gksrk gS fMØh 

ikfjr djus okyk U;k;ky; gj Ik{kdkj dks mldh izfr eq¶r nsxkA 

 

LEGAL STATUS OF SECOND MARRIAGE IF A HINDU MARRIES SECOND 

TIME AFTER GETTING AN EX PARTE DECREE FOR DIVORCE AND THE 

DECREE IS SET ASIDE LATER ON  

 
Judicial Officers 

District Dhar 
 

  Section 15 of the Hindu Marriage Act provides time limit where after either 

party to a marriage gets a right to remarry again. 

   Prior to Marriage Laws (Amendment) Act, 1976, the proviso to section 15 

of the Hindu Marriage Act required the parties to a marriage, which has been dissolved 

by a decree of divorce to wait for a minimum period of one year from the date of the 

decree in the Court of first instance. 

   By the Marriage Laws (Amendment) Act, 1976 the proviso was deleted. 

   Section 15 of the Hindu Marriage Act as is stands today reads as under: 

  “When a marriage has been dissolved by a decree of divorce and 

either there is no right of appeal against the decree or, if the time for 

appealing has expired without an appeal having been presented or an 

appeal has been present but has been dismissed, it shall be lawful for 

either party to the marriage to marry again.” 

   Therefore, in view of the amended provisions of Section 15 of the Hindu 

Marriage Act, parties whose marriage is dissolved by a decree of divorce can contract 

marriage soon after the period of appeal has expired without an appeal having been 

presented or if an appeal has been presented it has been dismissed. 

   In the case of Lata Kamat v. Vilas, AIR 1989 SC 1477 it has been held that 

if before expiry of period of limitation for filing appeal or during pendency of appeal 

filed by the wife against the decree of divorce, husband contracts second marriage, the 

appeal filed by the wife does not become infructuous. If the exparte decree is set aside, 

the marriage petition would automatically stand restored at the stage prior to that which it 

stood when the proceeding got intercepted by the ex parte decree. But in this case the 



effect of setting aside of ex parte decree on second marriage was not considered. 

   In the case of Rajeshwari v. Jugal Kishore, 1994 JLJ 397 ex parte decree 

of divorce was passed in favour of husband on 30.04.1983. The wife filed an application 

under O. 9 R. 13 CPC on 11.07.1983.  It was alleged by the wife that she had never 

received any summons. The trial court rejected the application for setting aside ex parte 

decree of divorce on 05.04.1984 and thereafter the husband performed second marriage 

on 20.04,1984, i.e within the time limit prescribed under section 15 of the Act for filing 

appeal. 

   Since the husband had remarried just within 15 days of the said order dated 

05.04.1984 the Hon‟ble High Court of M.P. held that the second marriage is illegal since 

it was performed within the period of filing of appeal under Section 15 of the Act.  The 

judgment also does not say that the effect of setting aside of second marriage would be 

that of nullity. 

   In Smt. Lila Gupta v. Laxmi Narayan, AIR 1978 SC 1351 it has been held 

that a marriage contracted in contravention of or violation of Section 15 is not void but 

merely invalid not affecting the core of marriage and the parties are subject to a binding 

tie of wedlock flowing from the marriage. Even though the provision is prohibiting 

certain things to be done, that by itself is not sufficient to treat the marriage contracted in 

contravention of it as void. Examining the matter in all possible angles and keeping in 

view the fact that the scheme of the Act provides for treating certain marriages void and 

simultaneously some marriages, which are made punishable, yet not void and no 

consequences having been provided for in respect of the marriage in contravention of 

Section 15 of Hindu Marriage Act. It cannot be said that such marriage would be void.  

As the marriage is not void, the woman cannot be denied the status of wife. 

   Though aforesaid decision of the Apex Court was passed on the basic 

ground of the proviso of Section 15 of Hindu Marriage Act, as was there before the 

Marriage Laws (Amendment) Act, 1976.  The  Act of 1976 has repealed the proviso to 

Section 15. However, the principle of the case is relevant and applicable in toto to the 

present provision of Section 15 of Hindu Marriage Act. 



   In the case of S.P. Shrivastava v. Prem Lata, AIR 1980 All 336 exparte 

decree for divorce was passed in favour of husband on 02.06.1973 and the wife had filed 

an application for setting aside the ex parte decree on 15.04.1976 on the ground that she 

had never refused summons on divorce petition and she came to know of the decree only 

on 15.04.1976. The husband contracted second marriage on 14.04.1976. Relying upon 

the decision of Hon‟ble the Supreme Court in Smt. Lila Gupta’s case (supra) it was held 

that since no appeal was filed within the period allowed for filing appeal and the 

remarriage took place after 34 months, the second marriage cannot be said to be void. If 

there was no bar in remarrying on the date the second marriage was contracted, the 

marriage cannot be struck down. It has been further held that if the application for setting 

aside the ex parte decree was filed after the marriage had been contracted, the application 

for setting aside the ex parte decree cannot be put on higher footing than that of an 

appeal. If there was no bar on the date the second marriage was contracted that marriage 

cannot be struck down. 

   In the matter of Sadan Kumar v. Indira Bai, 1997 (1) MPLJ 124 it has 

been observed: 

  “There was nothing in Section 15 of the Act to make marriage a 

nullity.  The reason for this was an incapacity for second marriage for 

a certain period does not have the effect of treating the former 

marriage as subsisting. It is clear that the second marriage on the date 

when it was performed was absolutely legal and valid. The result of 

setting aside the ex parte decree may lead to an anomalous situation if 

the first marriage is subsisting and the second marriage on the date of 

performance was not illegal or nullity. Unfortunately nothing can be 

done.” 

   On the basis of the above legal position and keeping in view the provisions 

of Section 15 of the Hindu Marriage Act it can be concluded that the party in whose 

favour ex parte decree for divorce is granted, marries second time, the second marriage is 

not void even if such an ex parte decree is set aside later on and the woman cannot be 

denied the status of wife for all purposes. 

  


